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The Indian subsidiary of a Korean company is not an ‘assessee-in-default’ 
for non-deduction of tax at source on the income attributed towards a 
notional payment to the Korean company    
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Tax Flash News 

Executive Summary 

Recently, the Delhi Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of LG 
Electronics India Ltd1 (LG India) observed that that 
the Assessing Officer’s (AO) attribution of profit 
relating to transaction of LG India and its Korean 
holding company (LG Korea) was on a notional basis 
and not based on any actual payments. The Dispute 
Resolution Panel (DRP) had suggested a notional 
income for attribution as a 20 per cent mark-up on 
the 50 per cent salary cost of expatriate employees. 
However, LG India had not made any direct payment 
to LG Korea towards the salary cost of expatriate 
employees. The salary cost was paid to the 
expatriate employees and on that LG India had 
deducted tax at source under Section 192 of the 
Income-tax Act, 1961 (the Act). Thus, LG India 
cannot be expected to perform the impossible act of 
computing TDS on a notional payment. Since there 
was no obligation on LG India to withhold tax under 
Section 195, it cannot be treated as an ‘assessee in 
default’ in terms of Section 201(1)/201(1A). 

Facts of the case 

• LG India is a wholly-owned subsidiary of LG
Korea. It is engaged in trading, assembly,
manufacturing, marketing and sales of
electronics and home appliances.

__________________ 

1 LG Electronics India Ltd. v. ITO (ITA No.7929/Del/2018) (Del) – 
Taxsutra.com 

• During the relevant assessment years2, LG
India had entered into various international
transactions with LG Korea and other
associated non-resident companies for
purchase of raw materials, finished goods,
capital goods, etc. LG India had not deducted
tax at source while making payments for such
transactions.

• The Assessing Officer (AO) held that the
payments made by LG India towards the
purchase of raw materials, finished goods,
capital goods to LG Korea and other non-
resident associated companies, were taxable
in India, as all those entities have a PE in
India. Therefore, LG India was liable to
deduct tax at source under Section 195 and
in the absence of the same LG India was
treated as an ‘assessee in default’ under
Section 201(1)/201(1A).

• LG India filed a writ petition before the Delhi
High Court. The High Court set aside the
orders passed by the AO and held that the
orders were passed in violation of the rules of
natural justice. The High Court directed that
the AO may issue a fresh show-cause notice
and decide the issue.

• The AO then issued fresh show-cause
notices under Section 201 on 12 July 2011,
to which LG India submitted its reply on 17
August 2011. Thereafter, no further steps
were taken by the AO. Again, after almost
four years, the AO issued another show-
cause notice on 9 January 2015.

_______________ 

2 Assessment Years 2005-06 to Assessment Years 2011-12 
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• As per assessment proceedings and ITAT order in 
the case of LG Korea for the assessment years 
under consideration, there was no tax liability of LG 
Korea in India. Since there was no obligation on LG 
India to withhold tax under Section 195, it cannot 
be treated as an ‘assessee in default’ in terms of 
Section 201(1)/201(1A). 

 
Our comments 
 
Attribution of income to a foreign company’s PE in India 
has been a complex issue. The deduction of tax on 
payment to foreign companies considering such 
attribution of income creates further complexities. The 
Delhi Tribunal in this decision laid down important 
principles concerning the deduction of tax at source on 
notional payments to foreign companies. The Tribunal 
held that the Indian company cannot be expected to 
perform an impossible act of computing TDS on a 
notional payment. This decision may help taxpayers 
where no actual payments have been made by the 
Indian company to a foreign company and the AO has 
determined the attributable profit on a notional basis. 
 

 

• The AO rejected the objection filed by LG India 
and passed the orders under Section 
201(1)/201(1A) treating LG India as an 
‘assessee in default’. 
 

• The first appellate authority rejected all the 
contentions of LG India. However, confirmed 
the attribution of profit to the PE to the extent of 
20 per cent markup over 50 per cent of the 
salary paid to expatriate employees as per the 
DRP’s order. 
 

• Thus, LG India filed an appeal before the ITAT. 

 
Tribunal's decision 
 
• While passing orders under Section 

201(1)/201(1A), the basis for the computation of 
TDS default was payment to LG Korea and 
other non-resident group entities towards the 
purchase of raw materials, capital goods, spare 
parts, etc. However, subsequently, the position 
changed substantially as in the case of payee 
entities, the DRP held that only LG Korea had a 
PE in India and no other non-resident group 
entities had any PE in India. 
 

• The method of attribution of profit to the PE of 
LG Korea was changed from payment made 
towards the purchase of raw material, finished 
goods, spare parts, etc. to a notional payment 
of 20 per cent mark-up on 50 per cent salary 
cost of expatriate employees. 
 

• The basis of attribution of profit to LG Korea 
was purely notional as LG India had not paid 
any salary cost of expatriate employees directly 
to LG Korea.  
 

• On the salary cost paid to the expatriate 
employees, LG India had deducted tax at 
source under Section 192. 
 

• Thus, when LG India had not made any direct 
payment to LG Korea towards the salary cost of 
expatriate employees, there was no liability on 
LG India to deduct tax on such notional 
payments. 
 

• LG India cannot be expected to perform the 
impossible act of computing TDS on a notional 
payment. The Tribunal relied on the decision of 
the Delhi High Court in Samsung India 
Electronics Pvt. Ltd3. 

 
 
 

 
___________ 
 
3 Samsung India Electronics Pvt. Ltd. v. DCIT [2014] 364 ITR 103 (Del) 
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