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Membership fees and contribution received by a foreign non-
profit organisation are not liable to tax in India on the principle of 
mutuality   

25 April 2018 

Background 

The Authority for Advance Rulings (AAR) in the 
case of International Zinc Association1 (the 
applicant) held that membership fees and 
contribution received by the applicant (a non-profit 
organisation) from its members on account of 
rendering certain services are not taxable as 
business income under Section 28(iii) of the 
Income-tax Act, 1961 (the Act) since the receipts 
are not in the nature of business. The applicant is 
engaged in offering a variety of services with 
respect to end uses of zinc and also organises 
conferences while carrying out activities in relation 
to develop the usage of zinc. It also conducts 
environment and sustainability programme which 
may impact the zinc industry. The AAR held that 
since the applicant works on the principle of 
mutuality and is not an enterprise set up for the 
purpose of doing business or earning a profit, the 
question of the existence of a Permanent 
Establishment (PE) does not arise. 
 
The AAR observed that the Liaison Office (LO) of 
the applicant is set-up on a non-profit basis in India. 
The LO organises numerous events in India, but no 
fees are charged, rather expenditure are incurred. 
However, only in large events, sponsorship fees are 
collected with the prior approval of the Reserve 
Bank of India (RBI) which requires financial support 
from the participants and stakeholders. The LO 
does not make any profit from such receipts and the 
entire funds collected in relation to the same are 
spent on organising it. Thus, the test of mutuality is 
satisfied. Accordingly, the AAR held that LO is not 
liable to tax in India under the Act as well as under 
the India-Belgium tax treaty (tax treaty).  
 
 
_________________ 
 
1 International Zinc Association (AAR No. 1319 of 2012) – 

Taxindianinternational.com  

Facts of the case 

 The applicant is a tax resident of Belgium and 
registered as an ‘International Non-Profit 
Association’ in Brussels. The applicant helps 
sustain long-term global demand for zinc by 
creating awareness about the key end uses of 
zinc, such as corrosion protection for steel, the 
essentiality of zinc in human health and crop 
nutrition/fertilisers. 
 

 Its main programmes are sustainability and 
environment, technology and market 
development and communications. 
Environment and sustainability programme 
focuses on identifying, understanding and 
managing environmental issues that may 
impact the zinc industry, through regulatory 
affairs and research programmes and zinc 
deficiency issues in human health and crop 
nutrition. The main aim of technology and 
market development programme is to develop 
the usage of zinc through Research & 
Development (R&D). Communication 
programme ensures that key messages about 
zinc are disseminated globally through its 
websites, publications, newsletters, press 
releases, interviews, video conferences, 
seminars and training courses. 
 

 The applicant received the permission from the 
RBI in 2013 to establish an LO in India. The 
LO plays an important role in educating the 
members on the importance of zinc in 
fertilizers so that the likelihood of zinc-based 
fertilizers being subsidised would increase, as 
zinc deficiency is a widespread problem in 
agricultural soils.  It also promotes zinc as an 
agent to galvanise steel to increase the 
strength of steel. The major projects proposed 
to be undertaken by the LO would include 
spread of knowledge to government sectors 
and public authorities, revision of codes to 
include and favour galvanised steel solutions, 
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construction and infrastructure focused 
galvanising seminars, zinc first user 
engagement, and technical upliftment. 
 

Issue before the AAR 
 
 Whether membership fees and contribution 

received by the applicant from the Indian 
members are taxable in India? Whether LO is 
liable to tax in India? 
 

AAR ruling 
 
 The applicant's activities containing hosting the 

member's information on its website, publishing 
various materials, organising conferences, 
representing its members, etc., not aimed at 
deriving any profit. Such services may be 
customised and focused but are not ‘special 
services' in the sense that their utility is not 
restricted to a few beneficiaries, but across the 
board to all members and those in this industry. 
These services are rendered in the ordinary 
course of its activities, and as per its stated 
objects, it has been permitted by RBI to set up 
LO in India. There are no services focused on 
any specific member or the benefit of which is 
denied to others. Similarly, the use of 
communication materials and its websites are for 
the benefit of all the member companies, and 
general facilities for all its members. 
 

 The conferences are also organised in the 
normal course for carrying out its activities in 
accordance with its objects as outlined in its 
Articles of Association (AOA). Being the only 
global industry association dedicated exclusively 
to the interests of zinc and its users, these 
activities directly benefit the users. The funds 
raised by the applicant for the conferences 
organised by it are through fees charged from all 
participants, members and some non-members 
alike. The fee charged do not constitute 
consideration for any specific services performed 
or for some specific members. 
 

 Other services also, like representation and 
technical expertise; training and networking 
opportunities, technical and marketing materials, 
organising conferences and workshops; and 
commercial listing, etc., are performed in 
fulfillment of its objects for the members in the 
normal course, and there is nothing special 
about these services nor are they for any specific 
set of members as contemplated under Section 
28(iii) of the Act. 
 
 

 Since the LO in India has been set up on a 
not-for-profit basis, the AAR observed that 
the profit is only in the nature of surplus that 
would incidentally occur at the end of the 
financial year. This does not acquire the 
nature of profit, as contemplated under the 
Act since the receipts are from the execution 
of objects that are not in the nature of the 
business. Such surplus, if any, is ploughed 
back into the organisation, again to be 
utilised for the same objects. 
 

 It has been observed that receipts from 
conferences are either entirely consumed in 
that same activity, or remain as surplus in the 
organisation for being further applied for its 
objects. It will not reach some or any of the 
members as a personal gain in any manner. 
Hence, in the absence of profit motive, the 
AAR observed that the provisions of Section 
28(iii) of the Act are not attracted in the 
applicant’s case. The AAR relied on the 
decision of Madras High Court in the case of 
South Indian Films Chamber of Commerce2. 
 

 In the course of carrying out its activities, the 
LO organises various events in India, but no 
fee is charged, rather expenditure is 
incurred. Only in large events, sponsorship 
fee is collected with the prior approval of RBI 
since it requires financial support from the 
participants and stakeholders. The LO does 
not make any profits from such receipt and 
the entire funds collected in relation to the 
same are spent on organising it. Thus, it has 
not violated the doctrine of mutuality. 

 In the decision of the Delhi High Court in the 
case of Standing Conference of Public 
Enterprises3, the matter was of a society 
formed at the behest of the Government of 
India to improve the performance of public 
enterprises. It was stipulated that if there is a 
dissolution of the society, the society's debt 
and liabilities and property shall not be paid 
to or distributed among the members of the 
society but shall be transferred to some other 
institution or institutions having similar 
objects. The society had earned rental 
income from the use of convention centre 
from members and non-members and other 
premises given to the member. The Court 
observed that the fact that the taxpayer, a 
society, had let out part of the premises to its 
members and was receiving rent and also 
giving the convention centre to non-members  

 
________________ 
 
2 CIT v. South Indian Films Chamber of Commerce [1981] 129 ITR 22 
(Mad) 
3 CIT v. Standing Conference of Public Enterprises (SCOPE) [2010] 
186 Taxman 142 (Del) 
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was not sufficient to clothe the activity of the 
society as commercial activity, which was not the 
object with which the taxpayer-society was 
formed. Simply because some incidental activity 
of the taxpayer is revenue generating, the same 
cannot be held that it is tainted with 
‘commerciality, and reaches a point where the 
relationship of mutuality ends and that of trading 
begins. 

 The AAR agreed with the above findings and 
observed that in the present case also the 
applicant has been created with the objective of 
providing services for the promotion of zinc. The 
AOA provides that in case of dissolution of the 
applicant, the surplus (if any) shall be allocated 
to another non-profit organisation having a 
similar purpose and will not be available for 
distribution among the members since it does not 
have its motive to earn profits.  

 Except in large events, the LO has not earned 
any income nor received amounts for carrying 
out its activities in India. Accordingly, the 
principle of mutuality cannot be held to be 
violated on such account. The receipts have 
been employed for the furtherance of its 
objectives. The RBI has never found any 
irregularity in its conduct. The decision4 relied on 
by the tax department is distinguishable on facts 
of the present case. 

 Where the principle of mutuality operates, and 
the profits cannot be distributed, but can only be 
utilised for the benefit of members and confined 
to the objects of the organisation, receipts or 
income cannot be brought to tax. The applicant’s 
activities are on the principle of mutuality, and it 
is not created for doing business or earning 
profits. 

 In the decision of the Delhi High Court in the 
case of ICAI5, it was held that the purpose and 
the dominant object for which an institution 
carries on its activities is material to determine 
whether the same is business or not. The 
applicant's case also is primarily for the service 
to its members with defined objects to that end, 
and mere receipts from some non-members will 
not convert its activities to business. The AAR 
held that the test of mutuality is satisfied if the 
members agree and exercise their right of 
disposal of the surplus in a mutually agreed 
manner. 

 

 

 

_____________ 

4 CIT v. Royal Western India Turf Club Ltd. [1953] 24 ITR 551 (SC) 
5 ICAI v. Director General of Income-tax (Exemptions), Delhi [2013] 35 
taxmann.com 140 (Del) 

 The AAR held that since the applicant works 
on the principle of mutuality and is not an 
enterprise set up for the purpose of doing 
business or earning a profit, the question of 
the existence of PE does not arise. 
Accordingly, it has been held that LO 
proposed to be established would not be 
liable to tax in India under the Act as well as 
under the tax treaty. Therefore, membership 
fee and contribution from members received 
by the applicant from the Indian members 
would not be liable to tax in India. 

Our comments 
 
The taxability of contribution received by a non-
profit organisation from its members has been a 
matter of debate before the Courts/Tribunal.  
 
The Chandigarh Tribunal in the case of 
Gymkhana Club6 held that the taxpayer was 
entitled to the benefit of the doctrine of mutuality 
in respect of the surplus amount received as 
contributions or price for some of the facilities 
availed by its members. However, the amount of 
interest earned by the taxpayer from the fixed 
deposits in the banks will not fall within the ambit 
of the mutuality principle and will be taxable as 
income in the hands of the taxpayer. 
 
In the case of Automobile Association of Bengal7, 
the Automobile Association was running on a no-
profit basis. The Association published a monthly 
magazine for the benefit of its members and 
collected advertisements for this purpose both 
from non-members and some of the members. 
The Calcutta High Court held that the profits so 
made went on to increase the funds of the 
taxpayer and benefits out of the same accrue to 
the members qua members but not qua 
contributors or advertisers, and thus, there was 
an absence of mutuality. Therefore, such profits 
were taxable in the hands of Automobile 
Association. 
 
However, in the present case, the AAR held that 
membership fees and contribution received by a 
non-profit organisation from its members on 
account of rendering certain services are not 
taxable as business income under Act since the 
receipts are not in the nature of the business. 
The AAR also observed that the LO does not 
make any profit from the receipts of large events  
 
 
_____________ 
 
6 ITO v. Gymkhana Club (ITA No. 1084/Chd/2009, dated 3 December 
2017) 
7 Automobile Association of Bengal v. CIT [1968] 69 ITR 878 (Cal) 
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and the entire funds collected in relation to the same 
are spent on organising it. Thus, the test of mutuality 
is satisfied. Accordingly, the AAR held that LO is not 
liable to tax in India under the Act as well as under 
the tax treaty.  
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