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Marketing and business development services are not in the 
nature of FTS and in the absence of a PE under the India-
Singapore tax treaty, such services are not taxable in India  
 

  

20 March 2018 

Background 

Recently, the Mumbai Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of 
Fractal Analytics Pvt Ltd1 (the taxpayer) held that 
marketing and business development services2  are 
not in the nature of Fees for Technical Services 
(FTS). The payment for such services is in the 
nature of business income. Since the foreign entity 
does not have Permanent Establishment (PE) in 
India, such business income is not taxable under 
the India-Singapore tax treaty (the tax treaty).  
 

Facts of the case 

 The taxpayer engaged in the business of 
providing of predictive analytics for the retail 
financial services, insurance, consumer 
packaged goods, and telecom. During the 
Assessment Year 2008-09, the taxpayer 
engaged Fractal Singapore (FS), its wholly-
owned subsidiary, for providing marketing and 
business development services to it. 

 The taxpayer had entered into an agreement 
with FS for providing customer coordination 
services on its behalf.  As per the agreement, 
FS had agreed to provide various services to 
the taxpayer, i.e., general market information, 
conducting market studies and research, 
preparing market reports, providing assistance 

 

 

____________________ 

1 Fractal Analytics Pvt Ltd v. DCIT [2018-TII-81-ITAT-MUM-INTL] 
2 Business development services include - General market information, 
conducting market studies and research, preparing market reports, 

providing assistance for identifying the potential customers and 
establishing communication with them, assistance in developing marketing 
collateral such as brochures, CDs, presentations for potential customers, 
conducing meeting and holding discussions with potential customers, etc.   

to the taxpayer in identifying the potential 
customers and establishing communication 
with them, assisting the taxpayer in 
developing marketing collateral such as 
brochures, CDs, presentations for potential 
customers, conducing meeting and holding 
discussions with potential customers based 
on the instructions provided by taxpayer and 
assisting taxpayer in finalisation of the 
commercial terms with the prospective 
customers. The Singapore entity did not have 
the authority to conclude any agreements or 
make any commitments on behalf of the 
taxpayer. 

 The Assessing Officer (AO) held that the 
payments made to FS were taxable as FTS 
under the provisions of Section 9(1)(vii) of 
the Act since it was a consideration for the 
services in the nature of managerial, 
technical, or consultancy. The AO also held 
that the same would also be taxable under 
the tax treaty. The AO held that the taxpayer 
was liable to deduct tax as per the provisions 
of the Act, but since the taxpayer did not 
deduct tax, the payment is liable for 
disallowance under Section 40(a)(i) of the 
Act. 

 The Commissioner of Income-tax (Appeals) 
upheld the order of the AO. 

Tribunal’s decision 

 A perusal of services reveal that FS was 
helping the taxpayer in the areas of business 
development, the services were being 
provided from Singapore. It is a fact that FS 
had no PE in India and it had no authority to 
conclude any contract on behalf of the 
taxpayer. 
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 It has been observed that the terms 
managerial/technical/consultancy have not been 
defined either under the tax treaty or under the 
Act, so interpretation based on dictionary 
meaning and judicial pronouncement had to be 
applied. The definition of the term FTS connoted 
that the services envisaged must involve a 
degree of skill and expertise on the part of the 
service provider and comprise administrative, 
technical or advisory work. 

 The Tribunal observed that the marketing 
services are an art rather than a science. The 
same are wholly dependent on the skill of the 
employees and other personnel engaged in 
marketing activity. On reference to the terms of 
the agreement entered in to by the taxpayer with 
FS, it becomes clear that that the services 
rendered by FS could not be said to have applied 
methods which were used in a particular activity. 
The marketing services would not follow a 
common set of methods but were rendered using 
various tactics and negotiation strategies. The 
same were personal in nature and not technical. 

 The services provided by the employees of FS to 
the taxpayer do not fall under the category of 
managerial services in nature. The services 
provided by the employees of FS to taxpayer did 
not also fall under the category of technical 
services.  The expression consultancy service 
involved giving of an advice or advisory services 
by a professional. However, the taxpayer did not 
seek any sort of advice from FS, and hence the 
services provided by the employees of FS to the 
taxpayer would not fall under the category of 
consultancy also. In short, the services provided 
by FS did not fall under the category of 
‘managerial', ‘technical' or ‘consultancy' in 
nature. 

 It has been held that the requirement of Article 
12 of tax treaty, i.e., making available of services 
in the nature of managerial, technical or 
consultancy was not satisfied. For a service to be 
made available, the service recipient should be 
able to make use of the knowledge, by itself in its 
business for its benefit and without the recourse 
to the service provider in future and for this 
purpose a transmission of the skill from the 
service provider to the service recipient is 

necessary.  

 The Tribunal held that the services availed by the 
taxpayer were in the nature of marketing, 
business development and customer co-
ordination support services provided by FS and 
those services were rendered by employees of 
FS outside India. The taxpayer was not enabled 
to independently perform such functions and had 
only consumed the services of FS. The expertise 
and knowledge would still remain with FS. So, it  
 

 

 

 

 

 

 

 

can safely be said that the taxpayer was only 
reaping the rewards of the functions carried 
out by FS and was making payment for 
availing such services and not towards the 
skill of business development or marketing 
as such skills had not been made available 
to the taxpayer by the non-resident entity.  

 The Tribunal held that payment made by it to 
FS was business income of FS. However, 
since FS did not have PE in India and the 
services were rendered outside India, 
payment received by the FS was not taxable 
in India. 

 Considering the above, the Tribunal held that 
business development expenses paid to FS 
were neither taxable in India as FTS under 
Article 12 of tax treaty nor was it taxable as 
business income under Article 7 of the tax 
treaty. Accordingly, there was no liability to 
withhold taxes on such payments, and it was 
not a disallowable expenditure under Section 
40(a)(i) read with Section 195 of the Act. 

Our comments 

The taxability of FTS has been a matter of debate 
before the Courts/Tribunal from a long time 
because different interpretations have been given 
by various courts with regard to the scope and 

meaning of FTS. 

The Bangalore Tribunal in the case of ABB Inc3 

held that business development, market 
services, and other support services do not 
‘make available' technical knowledge and skill 
hence it is not taxable as Fees for Included 
Services (FIS) under the India-US tax treaty. 
Similarly, the Mumbai Tribunal in the case of Skill 
Infrastructure Ltd4 held that payment for 
evaluating the business opportunities in India do 
not qualify as FTS under the provisions of India-
U.K. treaty since these services did not 'make 
available' any technical knowledge, skill or 
experience to the taxpayer. 

However, the Chennai Tribunal in the case of 
Tractors & Farm Equipment Ltd.5 held that 
payment to a U.S. company for marketing 
development expenditure including market 
survey expenditure is taxable as FIS under 
Article 12(4) of the India-US tax treaty since such 
services make available technical skill to the 
taxpayer. 

The Mumbai Tribunal in the present case has 
held that marketing and business development 
services are not in the nature of FTS. The 
payment for such services is in the nature of 
business income. Since the foreign entity does 
not have a PE in India, such business income is 
not taxable under the India-Singapore tax treaty. 

_____________________________ 

3 ABB Inc v. DDIT [2015] 69 SOT 537 (Bang)  
4 ITO v. Skill Infrastructure Ltd [2015] 70 SOT 176 (Mum) 
5 Tractors & Farm Equipment Ltd. v. ACIT [2018] 89 taxmann.com 445 
(Chen) 
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