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Payments received by a foreign company for global reservation/ 
other services are chargeable to tax in India under the Income-tax 
Act as well as under the India-Luxembourg tax treaty   

25 April 2018 

Background 

Recently, the Authority for Advance Rulings (AAR) 
in the case of FRS Hotel Group (LUX) S.A.R.L.1 
(the applicant) held that the payments received by 
the applicant from the Indian hotel for provision of 
Global Reservation Services (GRS) is chargeable to 
tax in India under Section 9(1)(i) of the Income-tax 
Act, 1961 (the Act) as well as under Articles 5 and 7 
of the India-Luxembourg tax treaty (tax treaty) as 
business income Further, it is attributable to the 
applicant’s Permanent Establishment (PE) in India 
since the applicant is carrying on the entire 
business operations from the fixed place in India.  
 
The AAR observed that since the final decision in 
respect of all the important functions relating to the 
operation and management of the hotel is in the 
hands of the applicant, the arrangements of this 
kind can only exist in a principal to principal 
relationship and the principal-agent relationship is 
completely non-existent in the present case. 
 

Facts of the case  

 The applicant is a company within the FRHI 
Group incorporated under the laws of and 
Duchy of Luxembourg. The applicant is the 
principal operator company of the FRHI Group 
outside of North America and provides services 
in connection with hotel management and 
including all services that are necessary for 
hotel operation, such as establishing hotel 
standards & policies, sales and marketing, 
centralised reservations, purchasing and certain 
other services as per the operational 
requirements of the hotel owners to meet the 
hotel brand requirements. 

 
 
_________________ 
 
1 FRS Hotel Group (LUX) S.A.R.L. [2018] AAR No. 1010 of 2010 
taxsutra.com  

 Bengal Ambuja Housing Development Limited 
(BAHDL) engaged the applicant to provide 
certain services in different phases of hotel 
development and operation so that the hotel 
property, i.e., Swissotel Kolkata can be 
developed and operated as per international 
standards. For the aforesaid purpose, the 
applicant and BAHDL entered into a 
centralised services agreement under which 
the applicant agreed to provide the following 
services: 
 
 GRS to facilitate reservation / booking of 

rooms, banquets, etc. in Indian hotel 
property; 
 

 Centralised Services: miscellaneous 
support services as required by the Indian 
hotel owner at its option, including but not 
limited to global sales & marketing, finance 
support, human resources support, 
operations support, and technology 
support; 
 

 Corporate Design & Construction services 
for providing advisory services in 
connection with any capital improvements 
proposed by the Indian hotel owner in 
relation to the hotel property, including 
refurbishing, maintenance, repairs or , etc.; 
and 
 

 Purchasing services: Assistance in 
purchases of goods, supplies, and 
services as required by the Indian hotel 
owner in relation to the operation of the 
Indian hotel commensurate with the brand 
of the hotel. 
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Issue before the AAR 

 Whether the payments received by the applicant 
from the Indian hotel for provision of global 
reservation services are chargeable to tax in 
India as FTS or royalty under the provisions of 
section 9(1)(vi) / 9(1)(vii) of the Act read with 
provisions of Article 12 of the tax treaty.  

AAR ruling 

 While dealing with the preliminary issue on 
whether the AAR would be justified in deciding 
on the issue of whether a PE existed in the 
present case when the question is limited to the 
taxability of one single stream of income by way 
of royalty or FTS, reference was made to Rule 
12 of the Authority for Advance Rulings 
(Procedure) Rules 1996 (the Rule). The Rule is 
self-explanatory and explicit, and it does indicate 
that the AAR has not only the power but the duty 
to look at 'all aspects of the questions set forth' 
which would enable it to pronounce a ruling 'on 
the substance of the questions posed for its 
consideration'. 

 If the contention of the applicant is accepted, and 
for a certain stream of income, a ruling is given 
without having any regard to other business 
operations and streams of income based only on 
certain provisions of the Act and the tax treaty, 
while leaving the other provisions open for 
regular assessment by the tax department, the 
whole exercise of approaching the AAR and 
getting conclusive orders will be rendered futile. 

 The five agreements which form part of the 
record cannot be viewed on a standalone basis. 
The activity of the applicant is an integrated one, 
and it cannot be split into one or the other. On a 
perusal of the terms of the agreement, it 
emerges that the different agreements are a part 
of the wholesome arrangement. The applicant 
has performed different functions in regard to the 
operation and management of the hotel in each 
of these agreements. These agreements contain 
references to each other at several places and 
are co-terminus with each other as well. 
Therefore, the applicant's contention that the 
ruling has to be restricted only to the centralised 
services agreement is devoid of merit. 

 While dealing with the merits of the issue of PE, 
the AAR observed that in view of the model 
commentaries, leading commentaries by eminent 
authors and the judicial precedents including the 
decision of the Supreme Court in the case of 
Formula One World Championships Ltd.2 it is 
now well-settled law that a fixed place PE arises 

on the fulfillment of the following conditions: 

 Existence of a fixed place. 
______________ 

 
2 Formula One World Championships Ltd. v. CIT [2017] 394 ITR 80 (SC) 

 
 

 
 

 The fixed place being at the disposal of 
the non-resident. 
 

 The non-resident is carrying on its 
business (wholly or partly) through such 
fixed place. 

 There is no doubt that the Indian hotel, 
Swissotel Kolkata is a fixed place. Upon a 
careful analysis of the terms of the various 
agreements, it was observed that the hotel is 
entirely at the disposal of the applicant. At 
the very stage of inception, i.e., the 
construction of the hotel, the applicant is 
called upon to oversee the design and 
construction of the property to ensure that it 
is compliant with the brand standards of the 
applicant.  

 Once the hotel is constructed, its operation 
and management rest with the applicant. 
Right from the employment of the hotel staff 
(including the managerial personnel) to 
taking decisions over capital improvements, 
every possible operational right stands 
vested in the applicant. 

 Some of the core functions of the operation 
of the hotel such as sales and marketing, 
reservation, etc. have also been outsourced 
to the applicant. For providing such services, 
the hotel has undertaken to cooperate with 
the applicant to arrange for visas, licenses, 
authorisations for the applicant, its 
consultants, and employees, etc. to carry out 
such services at the hotel premises. As 
regards purchasing services, the applicant 
has been given complete autonomy with no 
interference from the hotel. 

 The applicant has further undertaken to 
advise the hotel with all the critical aspects of 
the hotel operation such as training of staff, 
preparing of the budget, carrying out capital 
improvements, etc. The final decision making 
power with regard to these aspects of the 
hotel management is with the applicant, 
however to the extent the hotel is to be 
involved in carrying out these functions, he is 
bound to take advice from and be under the 
supervision of the applicant. 

 While dealing with the third test for the 
existence of a PE, i.e. to determine whether 
the applicant has carried on its business 
(partially or wholly) through the fixed place 
being the Indian hotel, the AAR observed 
that the applicant has, in substance, taken 
over all the important functions in relation to 
the operation and management of the Indian 
hotel. It is referred to as ‘Operator’ in the 
Hotel Management agreement, as ‘Advisor’ 
in the Centralized Services agreement and 

 



© 2018 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 

International”), a Swiss entity. All rights reserved. 

 

 

 

Hotel Advisory agreement, ‘Licensor' in the Hotel 
License agreement and ‘Consultant' in Technical 
Services agreement. The applicant is performing 
different functions under different agreements 
under different names. The fact is that the 
applicant irrespective of its different 
nomenclature in different agreements is engaged 
in the complete management of its business 
operations in India.  

 It is, therefore, apparent that the applicant has 
taken over the operation and management of the 
Indian hotel by entering into different agreements 
and has earned income through all of such 
agreements. Therefore, the Indian hotel, 
Swissotel Kolkata, satisfies all the three tests 
and does constitute a fixed place PE of the 
applicant with respect to these incomes. The 
applicant is carrying on its entire business 
operations from this fixed place. The existence of 
a PE of the applicant in India gets established 
within the meaning of Article 7 of the tax treaty. 

 While dealing with the contention of the applicant 
regarding the issue of PE that all of these 
activities performed by the applicant have been 
done in the capacity of agents of BAHDL, it was 
observed that the applicant is carrying on such 
business operations through its senior 
management or employees who may be called 
by any name. The operator/agent/advisor is 
acting only for and on behalf of the applicant as 
the entire risk is of the applicant. In fact, this is 
the business model under which the applicant is 
operating. Regard must also be had to the kind 
of control and autonomy given to the applicant in 
these agreements. The final decision in respect 
of all of the important functions relating to the 
operation and management of the hotel is in the 
hands of the applicant. The arrangements of this 
kind can only exist in a principal to principal 
agreement. The Principal-agent relationship is 
completely non-existent in the facts of the case. 

 Since in the present case, it has been held that 
the income of the applicant is attributable to the 
fixed place PE in India, the question whether it 
can be characterised as royalty or fees for 
technical services becomes wholly academic. 
Even if the income is characterised as either of 
these two, by virtue of Article 12(4) of the tax 
treaty, the income would still be taxable as 
‘business profits’ under Article 7 of the tax treaty. 

Our comments 
 
The issue with respect to taxability of GRS has been 
a matter of debate before the Courts/Tribunal.  
 

The Supreme Court in the case of E-Funds IT 
Solution Inc.3 while dealing with the issue of whether 
the subsidiary of a US company for back office  
____________ 
 
3 ADIT v. E-Funds IT Solution Inc. [2017] 86 taxmann.com 240 (SC) 

support services constitute a PE in India has held 
that there must exist a fixed place of business in 
India, which is at the disposal of the foreign 
companies, through which the business has 
been carried on. It was observed that no part of 
the main business and revenue earning activity 
was carried on through a fixed business place in 
India which has been put at its disposal. Indian 
company only rendered support services which 
enable the taxpayer, in turn, to render services to 
its clients abroad. The Supreme Court thus held 
that the outsourcing of work to India would not 
give rise to a fixed place PE in India.  
 
In the present case, while the issue on which the 
applicant sought a ruling was in the context of 
the determination of the taxability as royalty or 
FTS, the AAR emphasised on all the agreements 
and observed that the activity of the applicant is 
an integrated one, and it cannot be split into one 
or the other. Accordingly, the AAR held that 
payments received by the applicant for GRS and 
other services are chargeable to tax as business 
income and it would be attributable to the 
applicant's fixed place PE in India.  
 
Philip Baker, Klaus Vogel and OECD 
Commentary (2017) emphasise that the fixed 
place should be available at the disposal of the 
enterprise and the same principle has been 
discussed by the AAR in this ruling. 
 
Although the rulings of the AAR are binding only 
on the applicant, it could have a persuasive value 
on taxability of similar transactions for other 
taxpayers. 
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