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Rule 8D of the Income-tax Rules is prospective in nature and 
cannot be applied prior to AY 2008-09 – Supreme Court   

13 February 2018 

Background 

Recently, the Supreme Court of India in the case of 
Essar Teleholdings Ltd.1 (the taxpayer) held that 
Rule 8D2 of the Income-tax Rules, 1962 (the Rules) 
is prospective in nature and could not have been 
applied to any Assessment Year (AY) prior to AY 
2008-09. The Supreme Court observed that every 
statute is prima facie prospective unless it is 
expressly or by necessary implications made to 
have retrospective operations. It is well settled that 
the mere date of enforcement of statutory 
provisions does not mean that the statute is 
prospective in nature. The nature and content of 
statute have to be looked into to find out the 
legislative scheme and the nature, effect, and 
consequence of the statute. 

Facts of the case 

 During the AY 2003-04, the taxpayer was in 
receipt of both taxable and non-taxable 
dividend income. Accordingly, the dividend on 
investment exempt under Section 10(23G) of 
the Act was considered by the Assessing 
Officer (AO) for the purpose of disallowance 
under Section 14A of the Act. Hence, 
proportionate interest relating to investment on 
which exemption under Section 10(23G) is 
available was disallowed by the AO under 
Section 14A read with Section 10(23G) of the 
Act. 

 

 

 

________________________ 
1 CIT v. Eassar Teleholdings Ltd (Civil Appeal No.2165 of 2012) – 
Taxsutra.com 
2 Method of determining the amount of expenditure in relation to income 
not includible in total income 

 The Commissioner of Income-tax (Appeals) 
[CIT(A)] partly allowed the order of the AO. 
However, the Tribunal allowed the taxpayer’s 
appeal relying on the Bombay High Court’s 
decision in the case of Godrej and Boyce 
Manufacturing Company Limited3. The Tribunal 
held that Rule 8D is only prospective in nature 
and hence in the present case, Rule 8D of the 
Rules was not applicable. 

 Subsequently, the Bombay High Court4 has 
dismissed the appeal filed by the CIT following an 
earlier decision5. 

Issue before the Supreme Court  

 Whether Rule 8D of the Rules prospective or 
retrospective in operation? 

Supreme Court decision 

 It is a settled principle of statutory construction 
that every statute is prima facie prospective 
unless it is expressly or by necessary implications 
made to have retrospective operations. Justice 
G.P. Singh in ‘Principles of Statutory 
Interpretation' while dealing with the operation of 
fiscal statute elaborates the principles of statutory 
interpretation. 

 

 

 

____________ 

3 Godrej Boyce and Manufacturing Company Limited v. DCIT [2010] 328 ITR 
81(Bom) 
4 Income Tax Appeal (L) No. 947 of 2011, dated 12 September 2011  
5 Godrej Boyce and Manufacturing Company Limited v. DCIT [2010] 328 ITR 
81(Bom) 
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 A three Judge Bench of the Supreme Court in 
the case of Govind Das6, noticing the settled 
rules of interpretation observed that retrospective 
operation should not be given to a statute so as 
to take away or impair an existing right or create 
a new obligation or impose a new liability 
otherwise than as regards matters of procedure. 

 The Supreme Court in the case of Vatika 
Township Pvt. Ltd7 while considering as to 
whether Proviso inserted in Section 113 of Act 
with effect from 1 June 2002 is prospective or 
clarificatory/retrospective noticed the general 
principles concerning retrospectivity. The 
Supreme Court has taken into consideration the 
‘notes of clause’ appended to the Finance Bill to 
decipher the nature of the legislative scheme. 
Similarly, a two Judge Bench of the Supreme 
Court in the case of Jayam and company8 again 
reiterated the broad legal principles while testing 
a retrospective statute. 

 The Memorandum explaining the provisions of 
Finance Bill, 2006, in reference to the methods 
for allocating expenditure in relation to exempt 
income provide that amendments made in the 
Finance Bill, 2006 will take effect from 1 April 
2007. After insertion of subsection (2) and 
subsection (3) in Section 14A by the Finance Bill, 
2006, Circular dated 28 December 2006 was 
issued by the department stating its applicability 
from AY 2007-2008 onwards.  

 The Rule 8D prescribing the method was 
introduced with effect from 24 March 2008 to 
implement sub-section (2) and sub-section (3) 
with effect from AY 2007-2008, is clear indicator 
of the fact that a new method for computing the 
expenditure was brought in by the rules which 
were to be utilised for computing expenditure for 
the AY 2007-2008 and onwards. The Supreme 
Court, after noticing the various principles of 
‘statutory interpretation' held that ‘procedural law' 
generally speaking is applicable to pending 
cases. 

 When Section 14A was inserted by the Finance 
Act, 2001, it was with retrospective effect from 1 
April 1962 where as Finance Act, 2006, by which 
sub-section (2) and subsection (3) to Section 
14A were inserted, it was with effect from 1 April 
2006 which was mentioned in clause 1(2) of 
Finance Act, 2006. It is well settled that the mere 
date of enforcement of statutory provisions does 
not mean that the statute is prospective in 
nature. The nature and content of statute have to 
be looked into to find out the legislative scheme 
and the nature, effect, and consequence of the 
statute. 

______________ 
6 Govind Das and others v. ITO 1976 (1) SCC 906 
7 CIT v. Vatika Township Pvt. Ltd  2015 (1) SCC 1 
8 Jayam and company v. Assistant Commissioner & Ors. [2016] 15 SCC 
125 

 The Supreme Court in the case of Sharvan 
Kumar Swarup & Sons9 in the context of 
wealth tax Act held that Rule 1BB should be 
applicable even prior to the enforcement of 
the rule holding that the said rule merely 
provides a choice amongst well known and 
well settled modes of valuation. It was held 
that even in the absence of Rule 1BB, it 
would not have been objectionable to adopt 
the mode of valuation embodied in Rule 1BB, 
namely, the mode of capitalisation of income 
on a number of years purchased value. The 
Supreme Court in the present case observed 
that the said decision is distinguishable to the 
facts of the present case. In the present 
case, methodology as provided under Rule 
8D was neither a well-known nor well settled 
mode of computation. 

 The tax department relied on the decision of 
Calcutta Knitwears10 for the preposition that it 
is the duty of the Court, while interpreting 
machinery provisions of a taxing statute to 
give effect to its manifest purpose. However, 
Supreme Court observed that there cannot 
be any dispute to the preposition that 
machinery provision of the taxing statute has 
to give effect to its manifest purposes. But 
the applicability of the machinery provision 
whether it is prospective or retrospective 
depends on the content and nature of the 
Statutory Scheme. In the present case, the 
Supreme Court was not considering the 
question of prospectivity or retrospectivity of 
the machinery provision, hence the said case 
also does not help the taxpayer in the 
present case.  

 Rule 8D has been amended by the Income 
Tax (Fourteenth Amendment) Rules, 2016 
with effect from 2 June 2016, by which Rule 
8D sub-rule (2) has been substituted by a 
new provision. The method for determining 
the amount of expenditure brought in force 
with effect from 24 March 2008 has been 
given a go bye and a new method has been 
brought into force with effect from 2 June 
2016, by interpreting the Rule 8D 
retrospective, there will be a conflict in 
applicability of 5 and 14 Amendment Rules 
which clearly indicates that the Rule has a 
prospective operation, which has been 
prospectively changed by adopting another 
methodology. 

 

_________________ 

 
9 CWT v. Sharvan Kumar Swarup & Sons, [1994] 6 SCC 623 
10 CIT v. Calcutta Knitwears, Ludhiana, [2014] 6 SCC 444 
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 Applying the principles of statutory interpretation 
for interpreting retrospectivity of a fiscal statute 
and looking into the nature and purpose of sub-
section (2) and sub-section (3) of Section 14A as 
well as purpose and intent of Rule 8D coupled 
with the explanatory notes in the Finance Bill, 
2006 and the departmental understanding as 
reflected by CBDT Circular dated 28 December 
2006, the Supreme Court is of the considered 
opinion that Rule 8D was intended to operate 
prospectively. 

 The Bombay High Court in the case Godrej and 
Boyce Manufacturing Company Limited 
elaborately considered the principles to 
determine the prospectivity or retrospectivity of 
the amendment has concluded that Rule 8D is 
prospective in nature. 

 Against the said decision of the Bombay High 
Court, an appeal was filed in the Supreme Court 
which has been decided by the decision of 
Godrej and Boyce Manufacturing Company 
Limited11. The Supreme Court, while deciding the 
appeal repelled the challenge raised by the 
taxpayer regarding vires of Section 14A of the 
Act. The Supreme Court observed that with 
regard to retrospectivity of provisions the tax 
department had filed an appeal, hence the said 
question was not gone into the aforesaid appeal. 
The Bombay High Court specifically left the 
question of retrospectivity to be decided in other 
appeals filed by the tax department. In the 
present case, the Supreme Court held that 
dismissal of the appeal by the Bombay High 
Court is fully sustainable. Hence, Rule 8D is 
prospective in nature and could not have been 
applied to any AY prior to AY 2008-09.  

Our comments 

The issue with respect to the prospective or 
retrospective applicability of Rule 8D has been a 
matter of debate before the courts.  

The Special Bench of the Mumbai Tribunal in case of 
Daga Capital Management Pvt. Ltd12 has held that 
sub section (2) and (3) of Section 14A provide for the 
procedure for disallowance under Section 14A and 
hence relying on the decision of the Supreme Court 
in the case of Sharwan Kumar Swarup & Others13, it 
held that procedural law, generally speaking, is 
applicable to all pending cases since no person has 
vested right in the procedure and hence Rule 8D 
would be applicable to all pending cases. 

____________ 
 

11 Godrej and Boyce Manufacturing Company Limited v. DCIT (2017) 7 SCC 
421 
12 ITO v. Daga Capital Management Pvt. Ltd [2008] 26 SOT 603 (Mum) (SB) 
13 CIT v. Sharwan Kumar Swarup & Others [1994] 210 ITR 886 (SC) 

It is pertinent to note that the Supreme Court in 
the case of B.C. Srinivasa Setty14 observed that 
when computation provisions fail, the charging 
section cannot apply. Since no method for 
computing disallowance under Section 14A of 
the Act was provided prior to 1 April 2007, as per 
the decision of the Supreme Court, the taxpayers 
were contending that if the computational 
provisions fail, no liability can be fastened on the 
taxpayer. 

Putting the controversy to rest, the Supreme 
Court in the present case has settled this issue 
and held that Rule 8D15 of the Rules is 
prospective in operation and could not have been 
applied to any AY prior to AY 2008-09. The 
Supreme Court observed that every statute is 
prima facie prospective unless it is expressly or 
by necessary implications is made to have 
retrospective operations. It is well settled that the 
mere date of enforcement of statutory provisions 
does not conclude that the statute is prospective 
in nature. The nature and content of statute have 
to be looked into to find out the legislative 
scheme and the nature, effect and consequence 

of the statute. 

 

 

_________________ 

 
14 CIT v. B.C. Srinivasa Setty [1981] 128 ITR 294 (SC) 
15 Method of determining the amount of expenditure in relation to 
income not includible in total income 
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