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Foreign Tax Credit is allowed in India on proportionate basis  

  

19 April 2018 

Background 

Recently, the Ahmedabad Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of 
Elitecore Technologies Pvt Ltd1 (the taxpayer) held 
that the amount of tax paid in respect of income 
arising in a foreign country and subjected to tax 
both in India and the foreign country shall be 
allowed as a Foreign Tax Credit (FTC) against 
Indian tax payable in respect of such profits or 
income in such manner that the credit should not 
exceed the Indian tax which is proportionate to the 
income arising in the other country. 

Facts of the case 

 During the Assessment Year (AY) 2010-11, the 
taxpayer had some receipts from the contract in 
Singapore and Indonesia. As per the rules of 
the income tax in those countries, the tax had 
been deducted on the payment. The taxpayer 
therefore claimed the deduction on account of 
taxes paid in those countries from the income 
tax payable on the income in India.  

 The Assessing Officer (AO) after examining the 
provisions of Section 90 of the Act and the 
relevant clauses of India-Singapore and India-
Indonesia tax treaties, allowed only part of the 
tax paid as against full credit of foreign tax 
deducted claimed by the taxpayer. For this 
purpose, he computed proportionate profit on 
the receipts from these countries and calculated 
the income which was being taxed again in 
India. For calculating the FTC, the AO  

 

 

____________________ 

1 Elitecore Technologies Pvt Ltd v. DCIT [2018-TII-121-ITAT-AHM-INTL] 
2 Upheld the decision of the Commissioner of Income-tax (Appeals)  

calculated the tax payable on that 
proportionate income and allowed the credit 
off the proportionate tax out of the FTC. 

 The taxpayer contended that it was not 
claiming any refund and therefore the 
method adopted by the AO was not proper. 
The taxpayer also provided a separate 
calculation of the income earned out of those 
transactions in Singapore and Indonesia and 
contended that the income so calculated 
should be taken for proportionate deduction.  

 The Commissioner of Income-tax (Appeals) 
[CIT(A)] upheld the order of the AO. 

 The taxpayer preferred an appeal before the 
Tribunal challenging the action of CIT(A) in 
ignoring the alternate working indicating the 
profitability of the transactions on which the 
tax had been deducted in various countries 
after making allocation of all the expenditure 
in the ratio of sales turnover while computing 
the FTC in respect of doubly taxed income. 
The taxpayer also challenged the decision, 
whereby the CIT(A) had ignored the FTC in 
the form of Tax Deducted at Source (TDS) 
on interest income earned from its subsidiary 
company in the U.S. for which there were no 
borrowings made and thus rejected the 
taxpayer’s claim to allow the entire FTC on 
interest on the basis that it was not supported 
by any corroborative evidence. 
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Tribunal’s decision 

The Tribunal referred the decision of the CIT(A). The 
CIT(a) held as follows: 

 A perusal of the FTC clauses under the India-
Singapore tax treaty and India-Indonesia tax 
treaty indicates that the amount of tax payable in 
respect of profit or income arising in that country 
and subjected to tax both in India and the other 
country shall be allowed as credit against Indian 
tax payable in respect of such profits or income in 
such manner that the credit should not exceed the 
Indian tax which is appropriate to the profit or 
income arising in the other country. The 
provisions show that the credit shall be allowed, 
which is proportionate to the profit or income 
arising in that country. Therefore, the approach 
and method of giving the credit adopted by the AO 
in respect of the taxes deducted in Singapore and 
Indonesia is justified and is in order.  

 The contention of the taxpayer that since the 
treaties are drafted by diplomats and politicians, 
the interpretations should be done for helping the 
commercial relations is not acceptable. The 
provisions of the relevant clauses read with 
Section 90 of the Act are very clear. There is no 
ambiguity in the provisions and there cannot be 
any other interpretation of the relevant clauses. 
The use of word ‘appropriate’ in the India-
Indonesia tax treaty and the word ‘attributable’ 
clarifies everything. 

 The taxpayer has given a working indicating 
profitability of the transactions on which the tax 
has been deducted. However, the said working is 
not acceptable as the overall profit margin of the 
enterprise has to be look into for allowing the 
credit.  

 The taxpayer has claimed that the transactions 
were of renewal of software license and sale of 
new software on which no expenditure has been 
incurred in the current year as all expenditure 
were incurred during the phases of development 
and the same have been charged in earlier year. 
However, the contentions of the taxpayer is not 
acceptable as when the company is taking of 
several projects at a time and it is not keeping 
separate accounting in respect of each product 
project and the profitability is not worked out in 
respect of each project or product. Therefore, the 
global profitability has to be adopted for 

computing the proportionate profit. 

 The taxpayer has claimed that the transactions 
were sale of incremental software license, sale of 
new software, AMC for software and interest 
income. An alternate working indicating the 
profitability of the transactions on which the tax 
has been deducted in Indonesia, Ukraine and 
USA after making allocation of all the expenditure 
in the ratio of sales turnover has been submitted 
by the taxpayer. Since the facts of the present  

 

 

case are identical to the order passed by the 
CIT(A) for AY 2009-10, the findings given 
there would also be applicable for this year 
as well. Therefore, the working of FTC 
adopted by the AO is in order and the same 
has been upheld. 

 Further, the taxpayer has claimed that in 
case the FTC is not allowed, the deduction 
should be allowed under Section 37 of the 
Act in respect of the tax for which the FTC is 
not given by the AO as it is a business 
expenditure for the taxpayer. Similar claim 
was made by the taxpayer in preceding AY 
2009-10, wherein the CIT(A) allowed the 
taxpayer’s claim. Thus, following earlier 
decision of CIT(A), the decision of AO in 
restricting the FTC to a specified amount is 
being confirmed and balance amount is 
allowed as deduction under Section 37 of the 
Act. 

 The Tribunal referred the decision in the 
taxpayer’s own case3 on the identical issue 
in preceding AY 2009-10 wherein co-ordinate 
bench of the Tribunal held as follows: 

 The allocation of proportional deductions 
can be justified in some situations, such 
as when business operations are 
somewhat evenly or even in a significant 
manner, spread over the residence and 
source jurisdiction, but that’s not the 
case in the present scenario. In the 
present case, the Tribunal was dealing 
with a situation where a major portion of 
income is a somewhat passive income, 
even though in the nature of business 
receipt, and as such, to that extent, 
allocation of all the expenditure incurred 
by the taxpayer, in respect of such 
earnings, will not be justified. 

 As regards the income from 
maintenance contracts, the related costs 
have already been allocated and the AO 
has not pointed out any infirmity on the 
same.  

 The tax credit for both the jurisdictions is 
to be computed separately but in a 
similar manner, as is provided in the 
respective treaties. So far as the tax 
credit in respect of Indonesian receipts is 
concerned and in view of Article 23(1) of 
the applicable tax treaty, the income tax 
is required to be computed on 
proportionate basis. In the absence of 
any other method having been pointed 
out, only the way in which be so done is 
by apportioning the actual tax paid under 
MAT provisions, in the same ratio as 
double taxed profit to the overall profits.  

 

_____________________________ 

3 Elitecore Technologies (P.) Ltd. v. DCIT [2017] 77 taxmann.com 149 
(Ahd) 
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 As for the tax credit in respect of Singaporean 
receipts, while the formulae for limitation 
under Article 25(2) of the India-Singapore tax 
treaty remains broadly the same as it is 
provided that the credit shall not exceed tax 
‘which is attributable to the income which may 
be taxed in Singapore’ but the first variable 
i.e. income taxed in both the countries would 
change. The tax credit in respect of 
Singaporean receipts is thus clearly 
admissible.  

 There is no contrary arguments from the tax 
department so far as the similarity of facts as well 
as the issues involved in the two AYs4 are 
concerned. The tax department is very fair in not 
raising any objection since the AO has to frame all 
the relevant consequential computation. The 
Tribunal thus adopted judicial consistency in the 
impugned AY in the absence of any distinction in 
facts or law involved vis-à-vis the preceding AY. 
The taxpayer’s appeal is therefore partly accepted 
in above terms. 

Our comments 

The issue with respect to the allowability of FTC has 
been a matter of debate before the Courts/Tribunal.  
 
The Ahmedabad Tribunal in the case of Bhavin A 
Shah5 held that the taxpayer can claim FTC in respect 
of taxes deducted in the U.S. against dividend income 
on the satisfaction of the conditions specified in the 
FTC Article of the India-U.S. tax treaty. Furthermore, 
where a tax deduction is at a rate higher than the rate 
prescribed in the tax treaty, the taxpayer will be 
eligible to claim FTC restricted to the amount 
computed based on the rates prescribed in the tax 
treaty. 
 
The Tribunal, in the present decision observed that 
the taxpayer will be eligible to claim FTC in India on 
proportionate basis.  
 
Further the allowability of balance tax credit as 
business expenditure under Section 37 of the Act has 
also been a matter of litigation before the 
courts/Tribunal. The Ahmedabad Tribunal in a 
taxpayer’s6 case for the earlier year held that income 
tax deducted outside India, cannot be allowed as 
deduction under Section 37(1) of the Act since the 
same is covered under the disabling provisions 

 
 
______________________ 
 

 
4 i.e. AY 2010-11 (present case), AY 2009-10 (earlier case) 
5 Bhavin A Shah v. ACIT (ITA No. 933/Ahd/2013) (Ahmedabad Tribunal)– 
Taxsutra.com 
6 DCIT v. Elitecore Technologies Private Limited (ITA No. 508/Ahd/2016)  

of Section 40(a)(ii)7 of the Act. 
  
Similarly, the Mumbai Tribunal in the case of 
Tata Sons Ltd8 held that income-tax paid abroad 
was entitled to relief under Section 90 or under 
Section 91, but said tax could not be allowed as 
deduction under section 37 of the Act. 
 
It is pertinent to note that the Central Board of 
Direct Taxes (CBDT) vide a notification9 
introduced Rule 128 in the Income-tax Rules, 
1962 (the Rules) with respect to FTC to provide 
clarity on the subject. These rules clarify the 
nature and conditions for the availability of FTC 
to the taxpayers and provide guidance to claim 
FTC in India. However, the amendments to Rule 
128 do not deal with the situation in the present 
case.  
 

 
 
______________ 
 

7 Section 40(a)(ii) - Any sum paid on account of any rate or tax levied 
on the profits or gains of any business or profession or assessed at a 
proportion of, or otherwise on the basis of, any such profits or gains 
shall not be deducted in computing the income chargeable under the 
head profits and gains of business or profession 
8 CIT v. Tata Sons Ltd [2011] 43 SOT 27 (Mum) 
9 Notification No. 54/2016, dated 27 June 2016 
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