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Background 

Recently, the Ahmedabad Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of 
Elitecore Technologies Private Limited

1
(the 

taxpayer) held that income-tax deducted outside 
India, cannot be allowed as deduction under 
Section 37(1) of the Income-tax Act, 1961 (the Act) 
since the same is covered under the disabling 
provisions of Section 40(a)(ii)

2
 of the Act.  

 
The Tribunal observed that if the main provision of 
Section 40(a)(ii) of the Act does not cover taxes 
paid abroad, there cannot be any occasion to 
include, under Explanations to Section 40(a)(ii) of 
the Act, taxes in respect of which relief under 
Section 90 and 91 of the Act is not admissible. The 
Explanations do not extend the scope of Section 
40(a)(ii) of the Act but rather explain the scope of 
the said section. If something is covered by the 
Explanation, it cannot be said that it is not covered 
by the main provision. 
 

Facts of the case 

 The taxpayer is a wholly owned subsidiary of a 

U.S. based company engaged in the business 

of software developments and products. During 

the relevant previous year, the taxpayer earned 

income from Indonesia, Malaysia, and Rwanda.  

 

________________________ 

1
 DCIT v. Elitecore Technologies Private Limited (ITA No. 508/Ahd/2016) – 

Taxsutra.com 
Note: This decision deals with various other issues. However, this flash 
news has been prepared on the foreign tax credit related issue.   
2
 Section 40(a)(ii) - Any sum paid on account of any rate or tax levied on 

the profits or gains of any business or profession or assessed at a 
proportion of, or otherwise on the basis of, any such profits or gains shall 
not be deducted in computing the income chargeable under the head 

profits and gains of business or profession 

The taxes were deducted in the respective source 

countries in respect of these incomes. The 

taxpayer claimed a tax credit in respect of the 

taxes so deducted abroad. 

 

 While the taxpayer has claimed a tax credit of 

INR55,61,306, the Assessing Officer (AO) has 

granted the tax credit of the only INR3,10,799. 

 

 The Commissioner of Income-tax (Appeals) 

[CIT(A)] simply followed his predecessor's order 

on this issue, in taxpayer's own case for 2009-10, 

and confirmed the quantification of the eligible tax 

credit at INR3,10,799. As for the balance amount 

of INR52,50,507 (i.e. tax deducted abroad at 

INR55,61,306 minus tax credit allowed of 

INR3,10,799, the CIT(A) held that it should be 

allowed as a deduction under Section 37(1) of the 

Act.   

Tribunal’s decision 

 The Ahmedabad Tribunal in the case of Mastek 

Ltd
3
 held that taxes paid abroad can be allowed as 

a deduction under Section 37(1) of the Act. In 

coming to this conclusion, the Tribunal did not take 

note of the decision of the Bombay High Court in 

the case of Lubrizol
4
, which has been approved by 

the Supreme Court in the case of Smimthkline and 

French India
5
, or even decision in the case of Tata 

Sons
6
. 

_______________ 

3
 DCIT v. Mastek Limited [2013] 36 taxmann.com 384 (Ahd) 

4
 Lubrizol India Limited v. CIT [1991] 187 ITR 25 (Bom) 

5
 Smithkline & French India Ltd v. CIT [1996] 219 ITR 581 (SC) 

6
 DCIT v. Tata Sons Ltd [1991] 9 ITR (Trib) 154 (Bom) 
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 Tax paid outside India, not being a tax levied 

under the Act, is said to be intact from the bar 

placed under Section 40(a)(ii) of the Act. 

Section 40(a)(ii) of the Act, provides that ‘any 

sum paid on account of any rate of tax levied on 

the profits or gains of any business or 

profession or assessed at a proportion of, or 

otherwise on the basis of, any such profits or 

gains' shall not be allowed as a deduction, inter 

alia, under Section 37(1) of the Act. 

 

 The connotations of expression ‘tax’ appearing 

in the above provisions are controlled by 

definition under Section 2(43) of the Act. The 

connotations of the expression ‘tax’ appearing in 

the above provision extend to any tax, whether 

under the Act or not, as long as the tax is levied 

on the profits and gains of business, or 

assessed at a proportion of, or otherwise on the 

basis of, any such profits and gains. 

 

 As a matter of fact, the Bombay High Court, in 

the case of Reliance Infrastructure
7
 referring the 

decision of the Bombay High Court in the case 

of Inder Singh Gill
8
 which was rendered in the 

context of the Income-tax Act, 1922 observed 

that the ratio of the decision in the case of Inder 

Singh Gill cannot be applied to the present facts 

in view of the fact that the Act defines ‘tax’ as 

income tax chargeable under the provisions of 

the Act. 

 

 The taxpayer contended that the meaning of 

expression ‘tax’ appearing in Section 40(a)(ii) 

must remain confined to a tax levied under the 

Act. However, the Tribunal did not agree upon 

the taxpayer’s contentions. 

 

 If the main provision, as is the claim of the 

taxpayer, does not cover the taxes paid abroad, 

there cannot be any occasion to include, under 

Explanations to Section 40(a)(ii), taxes in 

respect of which relief under Section 90 and 91 

is not admissible. These Explanations do not 

extend the scope of the Section 40(a)(ii) but 

rather explain the scope of the said section. If 

something is covered by the Explanation, it 

cannot be said that it is not covered by the main 

provision. If taxes in respect of which tax credit 

under Section 90 or 91 are covered by the 

proviso, these are covered by the scope of 

Section 40(a)(ii) as well. 

____________ 
7
 Reliance Infrastructure Ltd v. CIT [2017] 390 ITR 271 (Bom) 

8
 S. Inder Singh Gill v. CIT [1963] 47 ITR 284 (Bom) 

 

 

 

 

 

 If these taxes are covered by Section 

40(a)(ii), the theory that meaning of ‘tax’ 

under Section 40(a)(ii) must remain confined 

to the taxes levied under the Act comes to a 

naught since the taxes in respect of which 

credits are available under Section 90 or 91 

cannot be, under any circumstances, 

imposed under the Act.  

 

 Accordingly, it has been held that no 

deduction under Section 37(1) can be 

allowed in respect of any income tax 

deducted abroad as the same will be hit by 

the disabling provisions under Section 

40(a)(ii) of the Act.  

 

 The relief granted by the CIT(A), by directing 

the grant of deduction of INR52,50,507 in 

respect of income tax deducted abroad in 

respect of which no foreign tax credit is 

admissible, under section 37(1) of the Act 

must, therefore, stand vacated. Accordingly, 

the taxpayer is allowed only partial tax credit 

in respect of taxes deducted abroad, the 

taxpayer cannot be allowed any deduction, in 

respect of the balance of the taxes so 

deducted abroad, under Section 37(1) of the 

Act. 

Our comments 

The issue with respect to the allowability of tax 
paid outside India has been a matter of litigation 
before the Courts. The issue raised before the 
Courts are whether income-tax paid in a foreign 
country is eligible for deduction in the 
computation of profits and gains from business or 
profession. In this regard, the judicial precedents 
are divided with majority decisions being in 
favour of the tax department

9
. However, some 

taxpayers continue to claim income tax paid in 
the foreign country both, as a deduction in the 
computation of profits and gains from business or 
profession and also as a credit against tax 
payable on their global income. 
 
With a view to end the judicial conflict and the 
claim of such double deduction, the Finance Act, 
2006 amended the Act by inserting Explanation 1 
to sub clause (ii) of clause (a) of Section 40 of 
the Act so as to clarify that any sum paid outside 
India and eligible for relief of tax under Section 
90 or deduction from the income-tax payable 
 
 
 
 
________________ 
 
9
 Lubrizol (Bombay High Court), SmithKline and French India 

(Supreme Court)  
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under Section 91 of the Act is not allowable, and is 
deemed to have never been allowable, as a 
deduction under Section 40 of the Act. However, the 
taxpayers will continue to be eligible for tax credit in 
respect of income tax paid in a foreign country in 
accordance with the provisions of Section 90 or 
Section 91 of the Act, as the case may be. 
 
The Ahmedabad Tribunal in the present case dealt 
with the Explanations introduced by the Finance 
Act, 2006 in Section 40(a)(ii) of the Act. The 
Tribunal did not agree with the taxpayer’s contention 
that the word ‘tax’ in Section 40(a)(ii) of the Act can 
have meaning defined under Section 2(43) of the 
Act, because it would restrict the applicability of 
Section 40(a)(ii) to the provisions of the Act only. 
Accordingly, the Tribunal in the present case has 
held that income-tax deducted outside India cannot 
be allowed as a deduction under Section 37(1) of 
the Act since the same is covered under the 
disabling provisions under Section 40(a)(ii) of the 
Act.  
 

 

 

 

 

 

 



 

 

© 2017 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 

International”), a Swiss entity. All rights reserved. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavor to provide accurate and 

timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will  continue to be accurate in the future. No one should act on such 

information without appropriate professional advice after a thorough examination of the particular situation. 

 

© 2017 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 

International”), a Swiss entity. All rights reserved. 

 

The KPMG name and logo are registered trademarks or trademarks of KPMG International. 

 

 

www.kpmg.com/in 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902 & 903, Near Vodafone House, 

Corporate Road, 

Prahlad Nagar, 

 Ahmedabad – 380 051 

Tel: +91 79 4040 2200 

Fax: +91 79 4040 2244 

 

Bengaluru 

Maruthi Info-Tech Centre 

11-12/1, Inner Ring Road 

Koramangala, Bangalore 560 071 

Tel: +91 80 3980 6000 

Fax: +91 80 3980 6999 

 

Chandigarh 

SCO 22-23 (Ist Floor)  

Sector 8C, Madhya Marg  

Chandigarh 160 009 

Tel: +91 172 393 5777/781  

Fax: +91 172 393 5780 

 

Chennai 

No.10, Mahatma Gandhi Road 

Nungambakkam 

Chennai 600 034 

Tel: +91 44 3914 5000 

Fax: +91 44 3914 5999 

 

 

 

 

 

 

 

Mumbai 

Lodha Excelus, Apollo Mills 

N. M. Joshi Marg 

Mahalaxmi, Mumbai 400 011 

Tel: +91 22 3989 6000 

Fax: +91 22 3983 6000 

 

Noida 

6th Floor, Tower A 

Advant Navis Business Park 

Plot No. 07, Sector 142 

Noida Express Way 

Noida 201 305 

Tel: +91 0120 386 8000 

Fax: +91 0120 386 8999 

 

Pune 

703, Godrej Castlemaine 

Bund Garden 

Pune 411 001 

Tel: +91 20 3050 4000 

Fax: +91 20 3050 4010 

 

Vadodara  

iPlex India Private Limited,  

1st floor office space, No. 1004,  

Vadodara Hyper, Dr. V S Marg   

Bund Garden  

Vadodara 390 007  

Tel: +91 0265 235 1085/232 2607/232 2672 

 

 

 

 

Delhi 

Building No.10, 8th Floor 

DLF Cyber City, Phase II 

Gurgaon, Haryana 122 002 

Tel: +91 124 307 4000 

Fax: +91 124 254 9101 

 

Hyderabad 

8-2-618/2 

Reliance Humsafar, 4th Floor 

Road No.11, Banjara Hills 

Hyderabad 500 034 

Tel: +91 40 3046 5000 

Fax: +91 40 3046 5299 

 

Kochi 

Syama Business Center  

3rd Floor, NH By Pass Road,  

Vytilla, Kochi – 682019  

Tel: +91 484 302 7000  

Fax: +91 484 302 7001 

 

Kolkata 

Unit No. 603 – 604,  

6th Floor, Tower – 1,  

Godrej Waterside,  

Sector – V, Salt Lake,  

Kolkata 700 091  

Tel: +91 33 44034000  

Fax: +91 33 44034199 

 

 


