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In case of conflict between the tax rate prescribed in Section 206AA 
of the Income-tax Act and in a tax treaty, the tax treaty rate would 
apply  

23 February 2018 

Background 

Recently, the Delhi High Court in the case of 
Danisco India Private Limited1 (the taxpayer) held 
that the provision in Section 206AA of the Income-
tax Act, 1961 (the Act) has to be read down to 
mean that where the non-resident deductee 
conducts its operation from outside the territory of 
India whose government has entered into a tax 
treaty with India, the rate of taxation would be 
governed by the provisions of the tax treaty. 
Further, the amendment2 in Section 206AA of the 
Act is mitigating to a large extent, the rigors of the 
pre-existing laws3. 
 

Facts of the case 

 The taxpayer remitted payments to a Singapore 
based company (non-resident). A non-resident 
company is not a taxpayer in India.  The 
services rendered by a non-resident company 
are in the nature of Fees for Technical Services 
(FTS). The India-Singapore tax treaty (tax 
treaty) provides a cap of 10 per cent tax rate for 
FTS. 

 

 

 

 

 

 

________________________ 

 
1 Danisco India Private Limited v. UOI (W.P. (C) 5908/2015) – 
Taxsutra.com 
2 The Finance Act 2016 (with effect from 1 June 2016) amended Section 
206AA of the Act to provide that the higher rate of tax shall not apply to a 
non-resident in specified cases 
3 Section 206AA of the Act provides that any person who is entitled to 
receive any amount on which tax is deductible at source shall mandatorily 
furnish his PAN to the deductor failing which higher withholding tax rate 
will be applicable 

 The taxpayer contended that on the 
application of the principle enunciated by the 
Supreme Court in the decision of Azadi 
Bachao Andolan4, even if the tax rate for the 
activity which would form part of the 
expression FTS is higher, not more than 10 
per cent could be recovered by the tax 
authorities.  The taxpayer contended that 
Section 206AA of the Act has the effect of 
undoing the provisions of the tax treaty. The 
levy of 20 per cent rate is unconstitutional. 
The taxpayer relied on the recommendations 
of Justice Easwar Committee report of 2016. 

 Acting upon the Easwar committee 
recommendations, the central government 
moved an amendment, which the Parliament 
effected through the Finance Act of 2016, 
that, in effect, neutralised the existing 
provision by substituting Section 206AA(7) of 
the Act.  

 The taxpayer contended that Section 206AA 
of the Act cannot be sustained having regard 
to the facts of the present case. 

 The taxpayer filed a writ petition before the 
Delhi High Court. 

 

 

 

______________________ 

4 Azadi Bachao Andolan v. Union of India [2003] 263 ITR 706 (SC) 
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High Court decision 

 The issue with respect to Section 206AA of the 
Act has been rendered largely academic on 
account of the amendment which substituted 
pre-existing Section 206AA(7)5 with the present 
Section 206AA(7) of the Act. 

 The amendment is mitigating to a large extent, 
the rigors of the pre-existing laws. The law, as it 
existed, went beyond the provisions of the tax 
treaty which in most cases mandates a 10 per 
cent cap on the rate of tax applicable to the 
contracting parties.  

 Section 206AA (prior to its amendment) resulted 
in a situation, where, over and above the 
mandated 10 per cent, a recovery of an 
additional 10 per cent, in the event, the non- 
resident payee, did not possess a Permanent 
Account Number (PAN). 

 The Pune Tribunal in the case of Serum Institute 
of India Ltd6 has discussed this very issue and 
held that  

 Section 206AA of the Act which is not a 
charging section but is a part of procedural 
provisions dealing with collection and 
deduction of tax at source.  
 

 The provisions of Section 195 of the Act which 
casts a duty on the taxpayer to deduct tax at 
source on payments to a non-resident cannot 
be looked upon as a charging provision. 
 

 Section 206AA of the Act cannot override the 
charging Sections 4 and 5 of the Act. Section 
90(2) of the Act provides that tax treaties 
override domestic law in cases where the 
provisions of tax treaties are more beneficial 
to the taxpayer and the same also overrides 
the charging Sections 4 and 5 of the Act. 
 

 Where the tax has been deducted on the 
strength of the beneficial provisions of tax 
treaties, the provisions of Section 206AA of 
the Act cannot be invoked by the AO to insist 
on the tax deduction at 20 per cent, having 
regard to the overriding nature of the 
provisions of Section 90(2) of the Act. 
 

 

________________________ 
 
5 Pre-existing Section 206AA provides that the provisions of Section 206AA 
shall not apply in respect of payment of interest on long-term bonds as 
referred to in Section 194LC, to a non-resident, not being a company, or to a 
foreign company 
6 DCIT v. Serum Institute of India Ltd. [2015] 56 taxmann.com 1 (Pune) 

 

 Having regard to the position of law 
explained in Azadi Bachao Andolan and 
various other decisions, a tax treaty acquires 
primacy in such cases, where reciprocating 
states mutually agree upon acceptable 
principles for tax treatment. The provision in 
Section 206AA (as it existed) has to be read 
down to mean that where the non-resident 
deductee conducts its operation from outside 
the territory of India whose government has 
entered into a tax treaty with India, the rate of 
taxation would be as dictated by the 
provisions of the tax treaty. 

Our comments 

The issue with respect to deduction of tax at 
source at the rate of 20 per cent under Section 
206AA of the Act when the tax treaty benefit is 
available has been a matter of litigation before 
the Tribunal/Courts 

Special Bench of the Tribunal as well as some 
other Benches of the Tribunal7 in some of the 
cases have held that a beneficial tax treaty rate 
should apply as a tax treaty overrides the 
provisions of Section 206AA of the Act. The 
Bangalore Tribunal in the case of Bosch Ltd8 
held that higher tax rate specified under Section 
206AA of the Act should be applied even if the 
beneficial rate under the tax treaty is available. 

The Delhi High Court in this case held that 
provision in Section 206AA has to be read down 
to mean that where the non-resident deductee 
conducts its operation from outside the territory 
of India whose government has entered into a 
tax treaty with India, the rate of taxation would be 
as per the provisions of the tax treaty. 

The Finance Act 2016 amended Section 206AA 
of the Act to provide that the higher rate of tax 
shall not apply to a non-resident, in specified 
cases. The CBDT vide Notification9 introduced 
Rule 37BC of the Income-tax Rules, 1962 to 
provide that if a non-resident taxpayer does not 
have a PAN, but furnishes the specified details 
and the documents to the deductor, the 
provisions of Section 206AA shall not apply. 

 

 

 

_____________ 

7 Nagarjuna Fertilizers & Chemicals Ltd v. ACIT [2017] 78 
taxmann.com 264 (Hyd) (SB), DCIT v. Pricol Ltd [2014] 223 Taxman 
187 (Mad)(Mag), Wipro Ltd. v. ITO (2016-TII-27-ITAT-BANG-INTL) [ 
IT (IT) A. Nos.1544 to 1547/Bang/2013], DCIT v. Serum Institute of 
India Ltd. [2015] 56 taxmann.com 1 (Pune) 
8 Bosch Ltd v. ITO [2012] 141 ITD 38 (Bang) 
9 CBDT Notification No. 53 /2016, F.No.370 142/16/2016-TPL, dated 
24 June 2016 
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