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While making payment for purchase of property from a non-
resident, tax is to be deducted on actual sale consideration and not 
on stamp duty value   

15 February 2018 

Background 

The Hyderabad Bench of the Income-tax Appellate 
Tribunal (the Tribunal) in the case of Shri 
Bhagwandas Nagla1 (the taxpayer) held that the tax 
is required to be deducted from the actual 
consideration credited or paid and not on what the 
non-resident is deemed to have received from the 
sale of his property. Since the taxpayer has already 
paid taxes on the capital gains accruing to the non-
resident on the actual payment made by him, the 
taxpayer cannot be treated as an ‘assessee in 
default’ under Section 201(1) of the Income-tax Act, 
1961 (the Act). However, the taxpayer is only liable 
for interest under Section 201(1A) of the Act till the 
date of payment of taxes by him. 

The Tribunal also held that the non-discrimination 
provision under the India-USA tax treaty (tax treaty) 
was not applicable, as there was no discrimination 
against the non-resident and the issue under 
reference was limited to the obligation to deduct tax 
at source. 

Facts of the case 

 The taxpayer, an individual, purchased a 
residential flat located in India on 31 December 
2009 from two non-resident Indians for 
consideration of INR48.00 lakh. The instrument 
of transfer was executed by way the General 
Power of Attorney (GPA) of two non-resident 
Indians. 

 Since the taxpayer had made a payment to a 
non-resident, but had not deducted tax at 
source before making the payment, the 
Assessing Officer (AO) initiated Tax Deducted  

 

 

________________________ 
1 Shri Bhagwandas Nagla v. ITO (ITA No. 143/Hyd/2017) – Taxsutra.com 

at Source (TDS) proceedings under Section 
201(1) of the Act. The AO observed that the non-
residents are liable to pay tax on the capital gain 
arising on account of the sale of immovable 
property. 

 The taxpayer accepted its failure to deduct tax on 
payment to non-residents but offered to pay tax 
on Long Term Capital Gain (LTCG) arising in the 
hands of the non-resident based on actual sale 
consideration of INR48 lakh (after claiming the 
indexed cost of acquisition of the property). 
However, the AO observed that the sale 
consideration should be taken under Section 50C2 
of the Act at INR58.1 lakh. The AO determined 
the capital gain which is higher than the amount 
determined by the taxpayer. Thereafter, the tax 
was computed on such capital gains and interest 
was charged for the delay in payment of taxes 
under Section 201(1A) of the Act. 

 The taxpayer filed an appeal before the 
Commissioner of Income-tax (Appeals) [CIT(A)] 
contending that by virtue of Article 26 of the India-
USA tax treaty, the provisions of Section 195 of 
the Act are not attracted to this transaction and 
hence TDS proceedings raised by the AO under 
Section 201(1) and 201(1A) of the Act are not 
applicable to it. The CIT(A) dismissed the appeal 
on the ground of applicability of Article 26 of the 
tax treaty and also the computation of tax on 
LTCG and upheld the orders under Section 
201(1) and 201(1A) of the Act. 

 

_________________ 

2 Section 50C of the Act - Where the consideration received or accruing as a 
result of the transfer of a capital asset, being land or building or both, is less 
than the value adopted or assessed or assessable by stamp valuation 
authority for the purpose of payment of stamp duty in respect of such 
transfer, the value so adopted or assessed shall, for the purposes of Section 
48, be deemed to be the full value of the consideration received or accruing 
as a result of such transfer. 
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 Aggrieved, the taxpayer filed an appeal before 
the Tribunal. 

Tribunal ruling 

Withholding of tax liability  

 The liability of the taxpayer under Section 195 of 
the Act is different from the liability of the non-
residents to admit the capital gains in their 
hands. Both the liabilities are independent and 
are mutually exclusive. Under Section 195 of the 
Act, the taxpayer who is making payment to a 
non-resident is required to deduct tax at source 
at the time of payment or crediting the account 
whichever is earlier. 

 There is no dispute that the provisions of Section 
195 of the Act are attracted, and the liability of 
the taxpayer under Section 195 of the Act is 
established as the non-residents are required to 
file their returns of income and offer the capital 
gains to tax. Thus, the liability of the taxpayer 
precedes the liability of the non-residents. 

 The taxpayer’s claim that he has paid the sale 
consideration to the GPA holder in India and 
therefore, is not required to make TDS is not 
acceptable because, at best, the GPA holder can 
be considered as only a conduit between the 
taxpayer and the owners of the property and 
therefore, in the true sense, the taxpayer has 
made the payment to the non-residents only.  

 The issue raised before the Tribunal is in relation 
to the liability of the taxpayer to deduct tax and it 
is not dealing with the liability of the non-resident 
to pay the taxes under the provisions of the Act. 
Accordingly, the taxpayer is required to deduct 
tax from the actual consideration credited or paid 
by it and not on what the non-residents are 
deemed to have received from the sale of their 
property. 

 The taxpayer has already paid taxes on LTCG 
accruing to the non-residents on the actual 
payment made by him. Therefore, the taxpayer 
cannot be treated as an ‘assessee in default’ 
under Section 201(1) of the Act. However, the 
taxpayer is only liable for interest under Section 
201(1A) of the Act till the date of payment of 
taxes by him. Therefore, the taxpayer is required 
to deduct the tax at source under Section 195 of 
the Act before making the payment.  

Non-discrimination clause under the tax 
treaty 

 The underlying principle of Article 26 of the tax 
treaty is that the non-resident shall not be treated 
less favourably than the residents of the 
contracting state and the requirements 
connected with taxation shall not be more 
burdensome than they are for residents.  
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6 Govind Das and others v. ITO 1976 (1) SCC 906 
7 CIT v. Vatika Township Pvt. Ltd  2015 (1) SCC 1 
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 The decision relied upon by the taxpayer in 
the case of Santur Developers Pvt. Ltd.3 is 
not applicable to the facts of the present 
case since in the present case the issue is 
with respect to the liability of the taxpayer to 
deduct TDS and not about the liability of the 
non-residents. Therefore, there is no 
discrimination against the NRIs. 

Our comments 

The issue before the Hyderabad Tribunal in the 
present case was whether the taxpayer is liable 
to deduct tax on actual sale consideration or 
deemed sale consideration (as per stamp duty 
valuation) on the purchase of property from a 
non-resident. 

The Tribunal held that the obligation to deduct 
tax is applicable with respect to the amount paid 
or credited by the payer and not with respect to 
deemed consideration. The Tribunal was not 
dealing with the liability of the non-resident to pay 
the taxes under the provisions of the Act. 
Therefore, the taxpayer is required to deduct tax 
from the actual consideration credited or paid by 
it and not on what the non-residents are deemed 
to have received from the sale of their property. 

The Tribunal also held that non-discrimination 
provisions under the tax treaty may not relieve 
TDS obligation of the payer as non-discrimination 
provisions are related only to the final tax liability 
of the recipient of income and do not apply to 
relieve the deductor's obligation. 
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3 ITO v. Santur Developers Pvt. Ltd (ITA No.1532/Del/2011) 
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6 CIT v. KICM Investment Ltd. (CC No.29 of 2009, dated 12 January 
2009) 
7 Southern Technologies Ltd. v. JCIT [2010] 320 ITR 577 (SC) 



Privacy | Legal 
 
The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavour to provide accurate and 
timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the future. No one should act on such 
information without appropriate professional advice after a thorough examination of the particular situation. 
 
© 2018 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 
International”), a Swiss entity. All rights reserved. 
 
The KPMG name and logo are registered trademarks or trademarks of KPMG International. 
 
This document is meant for e-communication only 

 

 

www.kpmg.com/in 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902 & 903, Near Vodafone House, 

Corporate Road, 

Prahlad Nagar, 

 Ahmedabad – 380 051 

Tel: +91 79 4040 2200 

Fax: +91 79 4040 2244 

 

Bengaluru 

Maruthi Info-Tech Centre 

11-12/1, Inner Ring Road 

Koramangala, Bangalore 560 071 

Tel: +91 80 3980 6000 

Fax: +91 80 3980 6999 

 

Chandigarh 

SCO 22-23 (Ist Floor)  

Sector 8C, Madhya Marg  

Chandigarh 160 009 

Tel: +91 172 393 5777/781  

Fax: +91 172 393 5780 

 

Chennai 

No.10, Mahatma Gandhi Road 

Nungambakkam 

Chennai 600 034 

Tel: +91 44 3914 5000 

Fax: +91 44 3914 5999 

 

 

 

 

 

 

 

www.kpmg.com/in 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902 & 903, Near Vodafone House, 

Corporate Road, 

Prahlad Nagar, 

Ahmedabad – 380 051 

Tel: +91 79 4040 2200 

Fax: +91 79 4040 2244 

 

Bengaluru 

Maruthi Info-Tech Centre 

11-12/1, Inner Ring Road 

Koramangala,  

Bengaluru – 560 071 

Tel: +91 80 3980 6000 

Fax: +91 80 3980 6999 

 

Chandigarh 

SCO 22-23 (Ist Floor)  

Sector 8C, Madhya Marg  

Chandigarh – 160 009 

Tel: +91 172 393 5777/781  

Fax: +91 172 393 5780 

 

Chennai 

KRM Tower, Ground Floor, 

No 1, Harrington Road 

Chetpet, Chennai – 600 031 

Tel: +91 44 3914 5000 

Fax: +91 44 3914 5999 

 

Gurugram 

Building No.10, 8th Floor 

DLF Cyber City, Phase II 

Gurugram, Haryana – 122 002 

Tel: +91 124 307 4000 

Fax: +91 124 254 9101 

 

 

 

 

 

 

 

 

 

 

 

Hyderabad 

Salarpuria Knowledge City, 

ORWELL, 6th Floor, Unit 3, Phase 

III, Sy No. 83/1, Plot No 2, 

Serilingampally Mandal, Raidurg 

Ranga Reddy District,  

Hyderabad, Telangana – 500081 

Tel: +91 40 6111 6000 

Fax: +91 40 6111 6799 

 

Jaipur  

Regus Radiant Centres Pvt Ltd., 

Level 6, Jaipur Centre Mall, 

B2 By pass Tonk Road 

Jaipur, Rajasthan, 302018. 

Tel: +91 141 - 7103224 

 

Kochi 

Syama Business Center  

3rd Floor, NH By Pass Road,  

Vytilla, Kochi – 682019  

Tel: +91 484 302 7000  

Fax: +91 484 302 7001 

 

Kolkata 

Unit No. 603 – 604,  

6th Floor, Tower – 1,  

Godrej Waterside,  

Sector – V, Salt Lake,  

Kolkata – 700 091  

Tel: +91 33 4403 4000  

Fax: +91 33 4403 4199 

 

Mumbai 

Lodha Excelus, Apollo Mills 

N. M. Joshi Marg 

Mahalaxmi, Mumbai – 400 011 

Tel: +91 22 3989 6000 

Fax: +91 22 3983 6000 

 

Noida 

Unit No. 501, 5th Floor, 

Advant Navis Business Park 

Tower-B, Plot# 7, Sector 142,  

Expressway Noida, Gautam Budh Nagar,  

Noida – 201305 

Tel: +91 0120 386 8000 

Fax: +91 0120 386 8999 

 

Pune 

9th floor, Business Plaza,  

Westin Hotel Campus, 36/3-B,  

Koregaon Park Annex, Mundhwa Road, 

Ghorpadi, Pune – 411001 

Tel: +91 20 6747 7000  

Fax: +91 20 6747 7100 

 

Vadodara  

iPlex India Private Limited,  

1st floor office space, No. 1004,  

Vadodara Hyper, Dr. V S Marg 

Alkapuri, Vadodara – 390 007  

Tel: +91 0265 235 1085/232 2607/232 2672 

 

https://home.kpmg.com/in/en/home/misc/privacy.html
https://home.kpmg.com/in/en/home/misc/legal.html

