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Tax is not required to be deducted under Section 195 of the Income-tax Act 
on salary paid by an Indian entity to an overseas deputed employee  
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 The Income-tax Appellate Tribunal (The 
Tribunal) confirmed the view of the CIT(A). 

High Court ruling 

 The contract between the taxpayer and the 
Kuwaiti company was sufficiently clear and it 
gave all indications that the concerned person 
was the employee of the taxpayer. 
 

 As per the contract, the taxpayer would supply 
commissioning engineer to the said company on 
deputation basis for its ongoing project. Such 
deputation would be on the terms and conditions 
mutually discussed between the taxpayer and 
the said company. 
 

 The High Court relied on the decision of the 
Supreme Court in case of Ram Prashad2.  
 

 The test of the extent of control and supervisory 
of a person by the engaging agency are 
undoubtedly relevant factors while judging the 
question whether the person was an agent or an 
employee. 
 

 However, in a situation where the person 
employed by one employer is either deputed to 
another or is sent on loan service, the question 
of dual control would always arise. 
 

 In the instant case, the Kuwaiti company would 
enjoy considerable supervising powers and 
control over the employee as long as the 
employee is working for it. However, the   
taxpayer continued to enjoy the 
employeremployee relationship with the said 
person. 

 
_________________ 
 
2 Ram Prashad v. CIT [1972] 86 ITR 122 (SC) 

 
 
  
 

The Bombay High Court in the case of Supriya 
Suhas Joshi1  held that no tax is required to be 
deducted under section 195 of the Income-tax Act, 
1961 (the Act) on salary paid by an Indian entity to 
an overseas deputed employee even if the foreign 
entity exercised supervision and control over such 
employee. 
 

Facts of the case 

 The taxpayer is a sole proprietor of Radiant 
Services. The taxpayer had entered into an 
agreement with Arabi Enertech, a Kuwait based 
company for providing manpower as per 
requirements of such foreign company.  
 

 The Kuwaiti company paid a fixed sum as a 
consideration to the taxpayer out of which the 
taxpayer paid remuneration to the deputed 
employee. 
 

 The Assessing Officer (AO) was of the opinion 
that while making the payment to the employee,   
the taxpayer failed to deduct the tax at source 
under Section 195 of the Act.  
 

 The taxpayer contended that the persons so 
employed worked in the employment of the 
taxpayer and were only loaned to the Kuwaiti 
company for carrying out the work as per the 
requirement of the said company.  
 

 The Commissioner of Income-tax (Appeals) 
[CIT(A)] held that the taxpayer had employed the 
persons who had discharged the duties for 
Kuwaiti company. The taxpayer was in the 
process of making payment of salary and 
therefore, there was no requirement of deducting 
tax at source under Section 195 of the Act. 

 
_________________ 
 

 
1 CIT v. Supriya Suhas Joshi (ITA No. 382 of 2017) (Bom) – Taxsutra.com  
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 Also if the work of such person was found to be 
wanting or if there was any complaint against 
him, as per the agreement, it would only be the 
employer company i.e. the taxpayer) who could 
terminate the service. 
 

 Therefore, the High Court confirmed the view of 
CIT(A) and the Tribunal, which were of the 
opinion that there was no requirement of 
deducting tax at source under Section 195 of the 
Act. 

Our comments 

This is an important decision of the Bombay High 
Court where the issue was whether tax needs to be 
deducted under Section 195 on payment of salary by 
an Indian company to an overseas deputed 
employee. The Bombay High Court held that there 
was employer-employee relationship between the 
Indian company and the deputed employee even 
though the foreign entity had considerable 
supervisory powers and control over such employee. 
Thus the taxpayer was not required to deduct tax at 
source on such payment under Section 195 of the 
Act. 
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