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Remuneration received in India by non-resident taxpayer for services 
rendered outside India not taxable in India  
 

 

21 July 2017 

Background 

As per the provisions of Income-tax Act, 1961 (the Act), 
taxation of income of an individual depends on his 
residential status in India during the particular year and 
when such income is due or received.  
 
Recently, the Calcutta High Court (High Court) in the case 
of Sumana Bandyopadhyay & Anr.

1
(the taxpayer)  held that 

salary received by a Non-resident (NR) taxpayer in his 
Non-Resident (External) (NRE) bank account in India for 
the services rendered outside India shall not be includible 
in his taxable income. 
 

Facts of the case 

 The taxpayer was a marine engineer working outside 
India, and for Assessment Year (AY) 2010-11, his 
residential status under section 6 of the Act was NR. 
 

 The taxpayer had received a salary from two 
employers in his NRE account in India for the services 
rendered outside India which he considered as not 
chargeable to tax in India. 
 

 During the course of assessment proceedings, the 
Assessing officer (AO) added the salary to his income 
chargeable to tax on the grounds that the salary was 
received in his NRE account and thereby, constitutes 
receipt of income in India under section 5(2)(a) of the 
Act. 
 

 The taxpayer preferred appeals with the Commissioner 
of Income-tax Appeals [CIT(A)] against the order of AO 
and further with the Tribunal.  However, the same was 
rejected by both CIT(A) and the Tribunal.  
 

 Aggrieved by the decision of the Tribunal, the taxpayer 
appealed before the High Court.  
 

______________________ 
 
1
 Sumana Bandyopadhyay & Anr. v. DDIT (GA 3745 of 2016 with ITAT 374 of 2016) 

Taxpayer’s contention 

 The taxpayer contended that his residential 
status in India during the AY was that of a NR 
and accordingly, the salary earned by him 
outside India is not taxable in India. 

 

High Court’s decision 

 The High Court observed that the tax 
department’s only contention was that the 
salary received by the taxpayer in his NRE 
account directly from his employers 
constituted receipt of the said sum in India 
under Section 5(2)(a) of the Act.  
 

 The High Court relied on an earlier ruling of 
the Karnataka High Court

2
 wherein it was held 

that salary earned by NR for services 
rendered outside India cannot be said to be 
deemed to accrue or arise in India under 
Section 5(2)(b) of the Act.  
 

 Further, the High Court also relied upon the 
clarificatory nature of the Circular issued by 
the Central Board of Direct Taxes (CBDT)

3
, 

wherein it was given that any salary accruing 
to a NR seafarer for services rendered outside 
India on a foreign going ship shall not be 
included in the total income merely because 
the salary has been credited in the NRE 
account maintained in India. 
 

 In view of the above, the High Court 
concluded that the AO was wrong in adding 
the salary received in the NRE account, to the 
taxable income of the taxpayer and 
accordingly, allowed the taxpayer’s appeal. 

__________________ 
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 DIT v. Prahlad Vijendra Rao [2011] 198 Taxman 551 (Kar) 

3
 CBDT Circular No. 13/2017 dated 11 April 2017 
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Our comments 
 
The High Court has once again clarified that salary income 
is not taxable only on receipt basis. This follows a recent 
ruling of the same High Court

4
 wherein it was held that the 

salary received by a NR for the services rendered abroad 
accrues outside India and it is not chargeable to tax in 
India.  
 
By dismissing the earlier contrary judgment of the Tribunal, 
the decision of the Calcutta High Court provides relief to 
NR taxpayers who receive salary income in India in respect 
of any services rendered outside India.  
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Utanka Roy v. DIT (W.P. No. 369 of 2014) (Cal)  
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