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Recently the Orissa High Court1 has allowed input 
tax credit (ITC) on inputs and input services used for 
construction of a shopping mall, to be availed against 
GST payable on rent income receivable from tenants 
of such constructed shopping mall. 

 
Facts of the case 
 
Safari Retreats Pvt. Ltd. (petitioner) is mainly 

engaged in the business of constructing shopping 

malls and subsequently letting out the same to 

various tenants. In the instant case, the petitioner 

had purchased various goods and services for 

carrying out construction of one such shopping mall.  

With the intention to avail credit of input tax charged 

on such purchases, the petitioner had approached 

revenue authorities to seek guidance. However, in 

light of the restriction imposed under section 17(5)(d) 

of the CGST Act, 2017, the petitioner was advised 

against claiming the ITC by the revenue authorities. 

Section 17(5)(d) of the CGST Act, imposes 

restriction on availing tax credit by a taxable person 

in respect of goods or services or both attributable 

for construction of an immovable property (other than 

plant and machinery) on its own account including 

when such goods or services or both are used in the 

course or furtherance of business. 

It was contented by the petitioner that, sale of an 
immovable property, post issuance of the completion 
certificate (CC), does not attract levy of GST, as it 
breaks the supply chain. The denial of credit on such 
transaction is being accordingly justifiable as GST is 
not applicable.  

 

_______________ 

1 Safari Retreats Pvt. Ltd. [TS-350-HC-2019(ORI)-NT]  

However, the position is different when a property is 
been constructed with the purpose of letting out. On 
a let out property, the supply chain does not break, 
as rental income is subject to levy of GST. 
 

Order by the High Court 
 
The very purpose of the Act was to make uniform 
provisions for levy, collection of tax and to prevent 
multi taxation. Considering the provision under 
section 17(5)(d), the narrow construction of 
interpretation put forth by the department is 
frustrating the very objective of the Act, inasmuch as 
the petitioner in that case has to pay huge amount of 
tax without any basis. 
 
In the instant case, the petitioner has retained the 
property and is not using it for its own purpose, but it 
is letting out the property, which is covered under the 
GST law, but still the petitioner has to pay huge 
amount of GST, to which he is not liable. 
 
In that view, the provision of section 17(5)(d) is to be 
read down and the narrow restriction as imposed, is 
not required to be accepted, the very purpose of the 
credit is to give benefit to the assessee.  
 
If the assessee is required to pay GST on the rental 
income arising out of investment on which it had paid 
GST, it is required to have the tax credit paid on 
inputs and input services. 
 

Our comments 
 
It is a favourable judgement as the High Court has 
pronounced the ruling considering the intent of the 
law rather than the plain reading of the provisions 
contained therein. This judgement would be relevant 
for various sectors where income is earned from 
immovable property.  However, it needs to be seen, 
whether the Hon’ble Supreme Court would agree 
with the above view. 
 
 

 

 



 
The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavour to provide accurate and 
timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the future. No one should act on such 
information without appropriate professional advice after a thorough examination of the particular situation. 
 
© 2019 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 
International”), a Swiss entity. All rights reserved. 
 
The KPMG name and logo are registered trademarks or trademarks of KPMG International. 
 
This document is meant for e-communication only 

 

 

www.kpmg.com/in 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902 & 903, Near Vodafone House, 

Corporate Road, 

Prahlad Nagar, 

 Ahmedabad – 380 051 

Tel: +91 79 4040 2200 

Fax: +91 79 4040 2244 

 

Bengaluru 

Maruthi Info-Tech Centre 

11-12/1, Inner Ring Road 

Koramangala, Bangalore 560 071 

Tel: +91 80 3980 6000 

Fax: +91 80 3980 6999 

 

Chandigarh 

SCO 22-23 (Ist Floor)  

Sector 8C, Madhya Marg  

Chandigarh 160 009 

Tel: +91 172 393 5777/781  

Fax: +91 172 393 5780 

 

Chennai 

No.10, Mahatma Gandhi Road 

Nungambakkam 

Chennai 600 034 

Tel: +91 44 3914 5000 

Fax: +91 44 3914 5999 

 

 

 

 

 

 

 

home.kpmg/in 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902, Near Vodafone House, 

Corporate Road, 

Prahlad Nagar, 

Ahmedabad – 380 051. 

Tel: +91 79 4040 2200 

 

Bengaluru 

Maruthi Info-Tech Centre 

11-12/1, Inner Ring Road 

Koramangala,  

Bengaluru – 560 071. 

Tel: +91 80 3980 6000 

 

Chandigarh 

SCO 22-23 (1st Floor),  

Sector 8C, Madhya Marg,  

Chandigarh – 160 009. 

Tel: +91 172 664 4000  

 

Chennai 

KRM Towers, Ground Floor,  

1, 2 & 3 Floor, Harrington Road, 

Chetpet, Chennai – 600 031. 

Tel: +91 44 3914 5000  

 

Gurugram 

Building No.10, 8th Floor, 

DLF Cyber City, Phase II, 

Gurugram, Haryana – 122 002. 

Tel: +91 124 307 4000 

 

 

 

 

 

 

 

Hyderabad 

Salarpuria Knowledge City,  

6th Floor, Unit 3, Phase III,  

Sy No. 83/1, Plot No 2, 

Serilingampally Mandal,  

Ranga Reddy District,  

Hyderabad – 500 081. 

Tel: +91 40 6111 6000 

 

Jaipur  

Regus Radiant Centre Pvt Ltd., 

Level 6, Jaipur Centre Mall, 

B2 By pass Tonk Road, 

Jaipur – 302 018. 

Tel: +91 141 - 7103224 

 

Kochi 

Syama Business Centre,  

3rd Floor, NH By Pass Road,  

Vytilla, Kochi – 682 019.  

Tel: +91 484 302 5600  

 

Kolkata 

Unit No. 604,  

6th Floor, Tower – 1,  

Godrej Waterside,  

Sector – V, Salt Lake,  

Kolkata – 700 091.  

Tel: +91 33 4403 4000  

 

Mumbai 

1st Floor, Lodha Excelus,  

Apollo Mills, 

N. M. Joshi Marg,  

Mahalaxmi,  

Mumbai – 400 011. 

Tel: +91 22 3989 6000 

 

Noida 

Unit No. 501, 5th Floor, 

Advant Navis Business Park, 

Tower-A, Plot# 7, Sector 142,  

Expressway Noida,  

Gautam Budh Nagar,  

Noida – 201 305. 

Tel: +91 0120 386 8000 

 

Pune 

9th floor, Business Plaza,  

Westin Hotel Campus, 36/3-B,  

Koregaon Park Annex,  

Mundhwa Road, Ghorpadi,  

Pune – 411 001. 

Tel: +91 20 6747 7000  

 

Vadodara  

Ocean Building, 303, 3rd Floor,  

Beside Center Square Mall,  

Opp. Vadodara Central Mall,  

Dr. Vikram Sarabhai Marg,  

Vadodara – 390 023. 

Tel: +91 265 619 4200 

 

Vijayawada 

Door No. 54-15-18E,  

Sai Odyssey, 

Gurunanak Nagar Road, NH 5, 

Opp. Executive Club, Vijayawada, 

Krishna District, 

Andhra Pradesh – 520 008. 

Tel: +91 0866 669 1000 

 


