4 December 2017

CBDT Circular/Instruction specifying monetary limit for filing
appeal is applicable even to pending appeals/matters subject to

certain conditions — Supreme Court

Background

Recently, the Supreme Court in the case of
S.R.M.B Dairy Farming (P) Ltd.? (the taxpayer) held
that Circular/Instruction? issued by the Central
Board of Direct Taxes (CBDT) specifying monetary
limit for filing appeal before the Appellate Tribunal,
High Courts and Supreme Court is applicable even
to pending matters subject to certain conditions.

Facts of the case

e The Central Board of Direct Taxes (CBDT) has
issued an Instruction No.3 of 2011, providing for
appeals not to be filed before the High Court
where the tax impact was less than INR10 lakh.
The said Instruction was in supersession of the
earlier Instruction No.19793 of 2000 where the
limit of the tax effect was INR4 lakh.

e The tax department contended that the
Instruction/Circular is stated to have a
prospective effect and, thus, cases which were
pending in the High Courts and had been filed
prior to the Instruction (Instruction No.3) but had
tax effect of less than INR10 lakh were, thus,
required to be determined on their merits and
not be dismissed by applying the
Circular/Instruction.

® There has been a divergence of opinion on this
aspect amongst the High Courts. There have

1DIT v. S.R.M.B. Dairy Farming (P) Ltd. [SLP(C) No. 24055/2013, dated
14 November 2017] — itatonline.com

2 CBDT Instruction No.3 of 2011 dated 9 February 2011

3 Instruction No.1979 of 2000, dated 27 March 2000

also been certain decisions of the Supreme Court
which have a divergence of view. Therefore, the
Supreme Court in the instant case consider it
necessary to examine this issue in detail so that
conflicting orders do not arise and the High Courts
are also guided appropriately.

Supreme Court’s decision

The Karnataka High Court in the case of Ranka &
Ranka* has recognised the concept of providing
the monetary limit. It was held that Instruction No.
3/2011 by which revenue is precluded from filing
appeals where tax effect does not exceed
prescribed monetary limit, is also applicable to
appeals pending on day said instruction was
issued. The Karnataka High Court considered the
CBDT Circular in the conspectus of the National
Litigation Policy. The High Court also pointed out
the anomaly in the working of the Circular were
apply only prospectively.

The Karnataka High Court has considered
decisions of the Madras High Court, Kerala High
Court, Chhattisgarh High Court and the Punjab
and Haryana High Court wherein the courts had
taken a contrary view. In those cases the court
held that the existing Circular/Instruction prevailing
at the relevant time when the appeal/reference
was made would apply and there would be no
retrospective application of the circular.

4 CIT v. Ranka & Ranka [2013] 352 ITR 121 (Kar)
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On the other hand, the Bombay High Court, Madhya
Pradesh High Court, Delhi High Court had taken the
view, which was sought to be taken by the
Karnataka High Court. The line of reasoning adopted
in these cases is that as the value of money went
down and the cases of the tax department
increased, the choking docket required such an
endeavor and there is no reason why the same
policy should not be applied to old matters to
achieve the objective of the policy laid down by the
CBDT. Further, an earlier Circular dated 5 June
2007 issued by the CBDT was also taken note of,
which required all appeals pending before the Court
to be examined, with direction to withdraw the cases
wherein criteria for monetary limit as per prevailing
instructions was not satisfied unless the question of
law involved or raised in the appeal referred to High
Court was of recurring nature, and therefore,
required to be settled by a higher court.

Various High Courts® held that the Instruction issued
by the CBDT specifying the monetary limit for filing
of appeals would apply only prospectively. The view
adopted by the Delhi High Court holding the Circular
applicable to pending matters came up before a
three Judge Bench of the Supreme Court in the case
of Surya Herbal Ltd.® and the Supreme Court held
that the Circular dated 9 February 2011, should not
be applied ipso facto, particularly, when the matter
has a cascading effect. There are cases under the
Income-tax Act, 1961 (the Act) in which a common
principle may be involved in subsequent group of
matters or large number of matters. In our view, in
such cases if attention of the High Court is drawn,
the High Court will not apply the circular ipso facto.

The aforesaid order, in our view, actually should
have laid the controversy to rest. The retrospective
applicability of the Circular dated 9 February 2011
was not interfered with, but with two caveats — (i)
Circular should not be applied by the High Courts
ipso facto when the matter had a cascading effect;
(i) where common principles may be involved in
subsequent group of matters or a large number of
matters. It was opined that in such cases, the
attention of the High Court would be drawn and the
tax department was even given liberty to move the
High Court in two weeks.

Unfortunately, the three Judges decision of the
Supreme Court was not brought to the notice of the
subsequent two Judges Bench of the Supreme
Court in the case of Suman Dhamija’ again arising
from a Delhi High Court decision. The Supreme
Court therein simply observed that since the

appeals were preferred before 2011 and the
Instructions were dated 9 February 2011, the
earlier cases would not be covered by the
Instruction. This order in turn had been
followed by another two Judges Bench of the
Supreme Court in the case of Gemini
Distilleries®. Once again, in another matter in
the case of CenturyPark?, the line adopted by
the three Judges Bench of the Supreme Court
in the case of Surya Herbal Ltd. case has
been followed.

The Supreme Court in the present case have
already given imprimaturl® to the observations
made by the Karnataka High Court in a
detailed analysis in Ranka & Ranka, which
has dealt with the litigation policy philosophy
behind applying the Circular and the benefit
being extended in view thereof to all
taxpayers where appeals have been pending,
but below the financial limit, as otherwise an
anomalous situation would arise.

The Supreme Court also considered that its
decision in the case of Suchitra Components
Ltd.' on the general principle of application of
Circulars. Reliance was placed on the view
expressed in Mysore Electricals Industries
Ltd.12 observing that a beneficial circular has
to be applied retrospectively while an
oppressive circular has to be applied
prospectively. The Supreme Court observed
that the matter needs to be put to rest and a
clarity be obtained in view of the impact of this
issue on pending cases before the High
Courts as well as the cases which have been
disposed of by various High Courts by
applying the Circular of 2011 to pending
litigations.

In our view the matter has been squarely put
to rest by the decision of three Judges Bench
of the Supreme Court in the case of Surya
Herbal Ltd., which had put two caveats even
to the retrospective application of the Circular.
The subsequent decisions have been passed
by the two Judges Bench without those orders
being brought to the notice of the Court, a
duty which was cast on the tax department to
have done so to avoid the ambiguity which
has arisen. Thus, the said view of the three
Judges Bench will have precedence and the
Circular would apply even to pending matters
but subject to the two caveats provided in the
case of Surya Herbal Ltd.

8 CIT v. Gemini Distilleries [2017] 87 taxmann.com 112 (SC)

9 CIT v. Century Park [2015] 373 ITR 32 (SC)

10 A person's authoritative approval.

1 Suchitra Components Ltd. v. CCE [Appeal (civil) 3596 of 2005, 17
January 2007]

12 CCE v. Mysore Electricals Industries Ltd. 2007 (204) E.L.T. 517

5 CIT v. Varindera Construction Co. [2011] 331 ITR 449 (P&H), CIT v.
Navbharat Explosives Co. P. Ltd. [2011] 337 ITR 515 (Chhattisgarh), CIT v.
Kodananad Tea Estates Co. [2005] 275 ITR 244 (Mad), CWT v. John L.
Chackola [2011] 337 ITR 385 (Ker)

6 CIT v. Surya Herbal Ltd. [2013] 350 ITR 300 (SC)

7 CIT v. Suman Dhamija [2015] 279 CTR 329 (SC)
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Our comments

The issue with respect to CBDT Circular revising
monetary limit for filing appeal before the
Courts/Tribunal vis-a-vis its applicability to the pending
appeals has been a matter of debate before the Courts.

Some of the Courts®® have held that the Instruction
issued by the CBDT specifying the monetary limit for
filing of appeals would apply prospectively. However,
the Supreme Court in the case of Surya Herbal Ltd.1*
held that the Circular dated 9 February 2011 is
applicable even to pending appeals subject to certain
caveats.

It is important to note that the three Judges Bench
decision of the Supreme Court was not considered by
the subsequent two Judges Bench of the Supreme
Court in the case of Suman Dhamija!® and held that
since the appeals were preferred before 2011 and the
Instructions were dated 9 February 2011, the earlier
cases would not be covered by the Instruction.
Subsequently, this decision had been followed by
another two Judges Bench of the Supreme Court in the
case of Gemini Distilleries® and held that the CBDT
cannot issue any circular having retrospective
operation.

In December 2015, the CBDTY” while superseding its
earlier circular revised the monetary tax limits for tax
department to file appeal before High Courts to INR2
million. The Circular states that revised threshold to
apply retrospectively to pending appeals and that
pending appeals below revised limits to be
withdrawn/not pressed.

The Supreme Court in the present case held that CBDT
Circular/Instruction dated 9 February 2011 specifying
monetary limit for filing appeal before the Appellate
Tribunal, High Courts and Supreme Court is applicable
even to pending matters subject to certain conditions.

13 CIT v. Varindera Construction Co. [2011] 331 ITR 449 (P&H), CIT v.
Navbharat Explosives Co. P. Ltd. [2011] 337 ITR 515 (Chhattisgarh), CIT v.
Kodananad Tea Estates Co. [2005] 275 ITR 244 (Mad), CWT v. John L.
Chackola [2011] 337 ITR 385 (Ker)

14 CIT v. Surya Herbal Ltd. [2013] 350 ITR 300 (SC) (Bench comprising of three
judges)

15 CIT v. Suman Dhamija [2015] 279 CTR 329 (SC)

16 CIT v. Gemini Distilleries [2017] 87 taxmann.com 112 (SC)

17 Vide circular 21/2015, 10 December 2015
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