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Issue decided by the jurisdictional High Court does not remain as 
‘debatable issue’ and therefore adjustment under Section 143(1)(a) of 
the Income-tax Act is permissible in that jurisdiction – Supreme Court 
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Background 

Recently, the Supreme Court in the case of Raghuvir 

Synthetics Ltd1 (the taxpayer) held that the issue whether 

the preliminary expenditure incurred on raising a share 

capital is a revenue expenditure allowed under Section 37 

of the Income-tax Act, 1961 (the Act) or capital expenditure 

allowed under Section 35D of the Act, has been decided by 

the jurisdictional High Court. Accordingly, such an issue was 

not a debatable issue in that jurisdiction and therefore the 

adjustment made under Section 143(1)(a) of the Act was 

permissible. 

 

Facts of the case 

 The taxpayer is a public limited company and for the 

Assessment Year (AY) 1994-95, it had filed its return 

wherein it had claimed revenue expenditure of 

INR65,47,448/- on advertisement and public issue. 

 

 However, in the return of income, the taxpayer made a 

claim that if the aforesaid claim cannot be considered as 

a revenue expenditure then alternatively the said 

expenditure may be allowed under Section 35D of the 

Act. 

 

______________________ 

1 DCIT v. Raghuvir Synthetics Ltd (Civil Appel No. 2315/2007) – Supreme Court – 
Taxsutra.com 

 

 The Assessing Officer (AO) issued an intimation 

under Section 143(1)(a) of the Act on 23 February 

1995 disallowing a sum of INR58,92,700/- out of 

the preliminary expenditure incurred on public 

issue. However, the AO allowed 1/10th of the total 

expenditure and raised demand on the balance 

amount. 

 

 The Commissioner of Income-tax (Appeal) [CIT(A)] 

held that the concept of 'prima facie adjustment' 

under Section 143(1)(a) of the Act cannot be 

invoked as there could be more than one opinion 

on whether public issue expenses were covered by 

Section 35D or Section 37 of the Act. The Tribunal 

upheld the order of the CIT(A). 

 

 The Gujarat High Court held that expenditure 

relating to debatable issue cannot be disallowed 

while processing return of income under Section 

143(1)(a) of the Act. 

Supreme Court’s decision 

 There was a divergence of opinion between the 

various High Courts. One view was that the 

preliminary expenses incurred on raising a share 

capital is a revenue expenditure2. 

______________ 
2 CIT v. Kisenchand Chellaram (India) (P) Ltd. [1981] 130 ITR 385 (Mad), 

Warner Hindustan Ltd. v. CIT [1988 171 ITR 224 (AP), Federal Bank Ltd. v. 

CIT [1989] 180 ITR 241 (Ker), Hindustan Machine Tools Ltd. v. CIT [1989] 175 

ITR 220 (Ker) 
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 On the other hand, a contrary view was 

expressed by various courts3 that the said 

expenses are capital expenditure and cannot be 

allowed as revenue expenditure. 

 

 Even though it is a debatable issue but as 

Gujarat High Court in the case of Ahmedabad 

Mfg. & Calico (P) Ltd. had taken a view that it is 

capital expenditure which was subsequently 

followed by Alembic Glass Industries Ltd. and the 

registered office of the taxpayer being in the 

State of Gujarat, the law laid down by the Gujarat 

High Court was binding. 

 

 Therefore, so far as the present case is 

concerned, it cannot be said that the issue was a 

debatable one. 

 

 The order passed by the CIT(A), the Tribunal and 

the Gujarat High Court cannot sustain and are 

set aside as they have wrongly held that the 

issue was debatable and could not be 

considered in the proceedings under Section 

143(1) of the Act. 

Our comments 

It is a settled principle that if the issue is debatable, 

the AO will not be able to make adjustment relating 

to such issue under Section 143(1)(a) of the Act. In 

the present case, the Supreme Court dealt with this 

issue and laid down an important principle. The 

Supreme Court held that the issue in this case was 

decided by the jurisdictional High Court. Accordingly, 

such an issue was not debatable in that jurisdiction 

and therefore the adjustment made under Section 

143(1)(a) of the Act is permissible. 

 

________________ 
3 Modi Spg. & Wvg. Mills Co. Ltd. [1973] 89 ITR 304 (All), Ahmedabad 

Mfg. & Calico (P) Ltd. v. CIT [1986] 162 ITR 800 (Guj), Alembic Glass 
Industries Ltd. v. CIT [1993] 202 ITR 214 (Guj), Aditya Mills [1990] 181 ITR 
195 (Raj), CIT v. Multi Metals Ltd. [1991] 188 ITR 151 (Raj) 

 



 

 

© 2017 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 

International”), a Swiss entity. All rights reserved. 

            www.kpmg.com/in 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902 & 903, Near Vodafone House, 

Corporate Road, 

Prahlad Nagar, 

 Ahmedabad – 380 051 

Tel: +91 79 4040 2200 

Fax: +91 79 4040 2244 

 

Bengaluru 

Maruthi Info-Tech Centre 

11-12/1, Inner Ring Road 

Koramangala, Bangalore 560 071 

Tel: +91 80 3980 6000 

Fax: +91 80 3980 6999 

 

Chandigarh 

SCO 22-23 (Ist Floor)  

Sector 8C, Madhya Marg  

Chandigarh 160 009 

Tel: +91 172 393 5777/781  

Fax: +91 172 393 5780 

 

Chennai 

No.10, Mahatma Gandhi Road 

Nungambakkam 

Chennai 600 034 

Tel: +91 44 3914 5000 

Fax: +91 44 3914 5999 

 

 

 

 

 

 

 

Mumbai 

Lodha Excelus, Apollo Mills 

N. M. Joshi Marg 

Mahalaxmi, Mumbai 400 011 

Tel: +91 22 3989 6000 

Fax: +91 22 3983 6000 

 

Noida 

6th Floor, Tower A 

Advant Navis Business Park 

Plot No. 07, Sector 142 

Noida Express Way 

Noida 201 305 

Tel: +91 0120 386 8000 

Fax: +91 0120 386 8999 

 

Pune 

703, Godrej Castlemaine 

Bund Garden 

Pune 411 001 

Tel: +91 20 3050 4000 

Fax: +91 20 3050 4010 

 

Vadodara  

iPlex India Private Limited,  

1st floor office space, No. 1004,  

Vadodara Hyper, Dr. V S Marg   

Vadodara 390 007  

Tel: +91 0265 235 1085/232 2607/232 2672 

 

 

 

 

Delhi 

Building No.10, 8th Floor 

DLF Cyber City, Phase II 

Gurgaon, Haryana 122 002 

Tel: +91 124 307 4000 

Fax: +91 124 254 9101 

 

Hyderabad 

8-2-618/2 

Reliance Humsafar, 4th Floor 

Road No.11, Banjara Hills 

Hyderabad 500 034 

Tel: +91 40 3046 5000 

Fax: +91 40 3046 5299 

 

Kochi 

Syama Business Center  

3rd Floor, NH By Pass Road,  

Vytilla, Kochi – 682019  

Tel: +91 484 302 7000  

Fax: +91 484 302 7001 

 

Kolkata 

Unit No. 603 – 604,  

6th Floor, Tower – 1,  

Godrej Waterside,  

Sector – V, Salt Lake,  

Kolkata 700 091  

Tel: +91 33 44034000  

Fax: +91 33 44034199 

 

 

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavor to 

provide accurate and timely information, there can be no guarantee that such information is accurate as of the date it is rec eived or that it will continue to be accurate in the 

future. No one should act on such information without appropriate professional advice after a thorough examination of the particular situation.  

 

© 2017 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative 

(“KPMG International”), a Swiss entity. All rights reserved. 

 

The KPMG name and logo are registered trademarks or trademarks of KPMG International. 

 


