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TDS provisions are not applicable where the taxpayer has not claimed any 
expenditure and made a suo-motu disallowance under Section 40(a)(ia) of 
the Income-tax Act  
 

11 September 2017 

Background 

Recently, the Mumbai Bench of the Income-tax Appellate 
Tribunal (the Tribunal) in the case of Destimoney 
Enterprises Limited

1
 (the taxpayer) dealt with a case where 

the taxpayer created a provision for lease rent and did not 
deduct tax at source on the same. The taxpayer disallowed 
such expenditure while filing the return of income. The 
Tribunal held that the tax deduction provisions are not 
applicable where there is no claim of expenditure made by 
the taxpayer and the taxpayer has made a suo-motu 
disallowance under Section 40(a)(ia) of the Income-tax Act, 
1961 (the Act). 
 

Facts of the case 

Non-applicability of Tax Deduction at Source 

(TDS) provisions 

 A survey under Section 133A of the Act was carried out 
at the business premises of the taxpayer during which 
certain discrepancies were found in the deduction of 
tax at source 
 

 The Assessing Officer (AO) found that the taxpayer 
has not deducted tax at source on INR2,83,91,800 on 
account of provisions for rent which were charged to a 
profit and loss account. 
 

 The AO also observed that in the tax audit report 
bearing form No. 3CD, it is stated that the taxpayer 
declared inadmissible expenses under Section 
40(a)(ia) of the Act on account of rent of 
INR2,83,91,800. 
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 The taxpayer contended that it has not paid 
actual rent but only created provisions towards 
rent which was never paid due to pending 
litigation with the landlord and the taxpayer 
suo motu disallowed the same while filing the 
return of income under Section 40(a)(ia) of the 
Act. 
 

 The AO rejected the contentions of the 
taxpayer by holding that the taxpayer was 
liable to deduct tax under Section 194-I of the 
Act and treated the taxpayer as assessee in 
default under the provisions of Section 201 
and 201(1A) of the Act and raised demand of 
TDS plus interest. 

TDS on internet charges and leaseline 

charges 

 During the course of the assessment 
proceedings, the AO observed that the 
taxpayer paid lease line charges and internet 
charges to Advance Technologies Ltd on 
which tax under Section194-I of the Act has 
not been deducted. 
 

 Accordingly, the AO(TDS) issued notice to the 
taxpayer. The taxpayer contended that the 
payment was for the internet connection and 
not for use of any plant or equipments and 
therefore the TDS provisions were not 
applicable.  
 

 However, the AO treated the taxpayer as 
assessee in default and raised the demand of 
tax and interest. 
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 The Commissioner of Income-tax (Appeal) [CIT(A)] 
held that the provisions of TDS under Section 194-I of 
the Act were applicable on the leaseline/internet 
charges. 

Tribunal’s ruling 

Non-applicability of TDS provisions 

 The provision of TDS are not applicable where there is 
no claim of expenditure made by the taxpayer and the 
taxpayer has made suo-motu disallowance under 
Section 40(a)(ia) of the Act. 
 

 There is merit in the contentions of the taxpayer that it 
has already made suo motto disallowance under 
Section 40(a)(ia) of the Act at the time of filing the 
return of income and paid income tax accordingly 
without claiming any expenditure of lease rent on the 
grounds that the provisions were of contingent nature 
and were never ever paid. 
 

 The Tribunal held that the provisions of Section 194-I 
of the Act are not applicable where the taxpayer has 
not claimed the deduction of the expenditure by suo 
motu making the disallowance under Section 40(a)(ia) 
of the Act. 

TDS on internet charges and leaseline charges 

 The taxpayer was only availed the internet connection 
and was not using any asset, plant or machinery which 
involved payment of rent. 
 

 Leaseline charges/internet charges are only the 
payment for use of internet connection and these are 
not falling within the provisions of Section 194-I,194-C 
and 194-J of the Act. 

Our comments 

The Bangalore Tribunal in the case of IBM India Private 
Limited

2
 observed that the taxpayer has debited the 

expenses to the profit and loss account and the provisions 
are credited to a provision account and not to the vendor 
accounts as these are not yet due for payment. The 
taxpayer did not deduct the tax at source on such 
provisions. While filing return of income, the taxpayer 
disallowed the amounts in the computation of income in 
terms of Section 40(a)(i) and (ia) of the Act. The Tribunal 
held that it is clear from the statutory provisions of TDS that 
the liability to deduct tax at source exists when the amount 
is credited to a ‘suspense account’ or any other account by 
whatever name called, which will also include a ‘provision’ 
created in the books of accounts. 
 
 
 
 
 
 
__________________ 
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However, the Mumbai Tribunal in this case has held 
that TDS provisions are not applicable where there is 
no claim of expenditure made by the taxpayer and the 
taxpayer has made suo-motu disallowance under 
Section 40(a)(ia) of the Act. 
 
It would be interesting to see the decision of the High 
Court if the tax department takes this case further. 
 

 
 



The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavour to provide accurate and 

timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the future. No one should act on such 

information without appropriate professional advice after a thorough examination of the particular situation. 

© 2017 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 

International”), a Swiss entity. All rights reserved. 

The KPMG name and logo are registered trademarks or trademarks of KPMG International. 

This document is for e-communications only 

 

 

            

www.kpmg.com/in 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902 & 903, Near Vodafone House, 

Corporate Road, 

Prahlad Nagar, 

 Ahmedabad – 380 051 

Tel: +91 79 4040 2200 

Fax: +91 79 4040 2244 

 

Bengaluru 

Maruthi Info-Tech Centre 

11-12/1, Inner Ring Road 

Koramangala, Bangalore 560 071 

Tel: +91 80 3980 6000 

Fax: +91 80 3980 6999 

 

Chandigarh 

SCO 22-23 (Ist Floor)  

Sector 8C, Madhya Marg  

Chandigarh 160 009 

Tel: +91 172 393 5777/781  

Fax: +91 172 393 5780 

 

Chennai 

No.10, Mahatma Gandhi Road 

Nungambakkam 

Chennai 600 034 

Tel: +91 44 3914 5000 

Fax: +91 44 3914 5999 

 

 

 

 

 

 

 

www.kpmg.com/in 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902 & 903, Near Vodafone House, 

Corporate Road, 

Prahlad Nagar, 

Ahmedabad – 380 051 

Tel: +91 79 4040 2200 

Fax: +91 79 4040 2244 

 

Bengaluru 

Maruthi Info-Tech Centre 

11-12/1, Inner Ring Road 

Koramangala,  

Bengaluru – 560 071 

Tel: +91 80 3980 6000 

Fax: +91 80 3980 6999 

 

Chandigarh 

SCO 22-23 (Ist Floor)  

Sector 8C, Madhya Marg  

Chandigarh – 160 009 

Tel: +91 172 393 5777/781  

Fax: +91 172 393 5780 

 

Chennai 

No.10, Mahatma Gandhi Road 

Nungambakkam 

Chennai – 600 034 

Tel: +91 44 3914 5000 

Fax: +91 44 3914 5999 

 

Gurugram 

Building No.10, 8th Floor 

DLF Cyber City, Phase II 

Gurugram, Haryana – 122 002 

Tel: +91 124 307 4000 

Fax: +91 124 254 9101 

 

 

 

 

 

 

 

 

 

 

 

Hyderabad 

Reliance Humsafar, 4th Floor 

8-2-618/2, Road No.11, Banjara Hills 

Hyderabad – 500 034 

Tel: +91 40 3046 5000 

Fax: +91 40 3046 5299 

 

Jaipur  

Regus Radiant Centres Pvt Ltd., 

Level 6, Jaipur Centre Mall, 

B2 By pass Tonk Road 

Jaipur, Rajasthan, 302018. 

Tel: +91 141 - 7103224 

 

Kochi 

Syama Business Center  

3rd Floor, NH By Pass Road,  

Vytilla, Kochi – 682019  

Tel: +91 484 302 7000  

Fax: +91 484 302 7001 

 

Kolkata 

Unit No. 603 – 604,  

6th Floor, Tower – 1,  

Godrej Waterside,  

Sector – V, Salt Lake,  

Kolkata – 700 091  

Tel: +91 33 4403 4000  

Fax: +91 33 4403 4199 

 

Mumbai 

Lodha Excelus, Apollo Mills 

N. M. Joshi Marg 

Mahalaxmi, Mumbai – 400 011 

Tel: +91 22 3989 6000 

Fax: +91 22 3983 6000 

 

Noida 

Unit No. 501, 5th Floor, 

Advant Navis Business Park 

Tower-B, Plot# 7, Sector 142,  

Expressway Noida, Gautam Budh Nagar,  

Noida – 201305 

Tel: +91 0120 386 8000 

Fax: +91 0120 386 8999 

 

Pune 

9th floor, Business Plaza,  

Westin Hotel Campus, 36/3-B,  

Koregaon Park Annex, Mundhwa Road, 

Ghorpadi, Pune – 411001 

Tel: +91 20 6747 7000  

Fax: +91 20 6747 7100 

 

Vadodara  

iPlex India Private Limited,  

1st floor office space, No. 1004,  

Vadodara Hyper, Dr. V S Marg   

Alkapuri, Vadodara – 390 007  

Tel: +91 0265 235 1085/232 2607/232 2672 

 


