Fringe Benefit Tax abolished - Re-instatement of personal taxation
on perquisites

The Finance Bill (No.2) 2009 has proposed to abolish Fringe Benefit
Tax (‘FBT’) which was introduced by the Finance Act, 2005. As a
consequence of abolishing FBT, it is proposed to restore the perquisite
regime of taxation in the hands of the employees.

The amended provisions will be effective from 01 April 2009 onwards.

(For details on the India Budget 2009, please refer to our Budget 2009

Highlights)

Pursuant to abolishing FBT, it is proposed to amend Section 17(2) of the
Income-tax Act, 1961 (‘the Act’) by reinstating the personal taxation on
perquisites in the following manner”.

o Inclusion of shares/ securities allotted under Employee Stock Option
Plan (‘ESOP’)/ other equity incentive compensation plan (For
details, please refer our Flash news dated 9 July 2009).

e Employer contribution to approved superannuation fund in excess of
INR 100,000.

e The value of any other fringe benefit or amenity, as may be
prescribed.

Legislative History

Prior to introduction of FBT by the Finance Act, 2005, certain
perquisites were taxable in the hands of the employees at a specified
valuation [as prescribed in the Rule 3 of the Income- tax Rules, 1962
(‘Rules)].

! Section 17 (2)(vi), 17 (2)(vii) and 17 (2)(viii) are proposed to be substituted/
introduced.
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These perquisites included rent free accommodation, furnishings, motor
cars and driver, domestic help, utilities, educational facilities, free
tickets, holiday travel, free meals, interest free loan, gifts, credit card
expenses, club fees, use and transfer of movable assets, any other
benefit or amenity etc.

FBT was introduced w.e.f 1 April, 2005 and an obligation was cast upon
the employer to pay FBT on the benefits provided or deemed to be
provided to the employees. There were several categories of fringe
benefits specified which were deemed to be provided to employees on
which the employer had to pay the tax.

As a corollary to the introduction of FBT, the Rules were amended and
interalia, the following perquisites were removed from the purview of
employee taxation and were liable to FBT in the hands of the employer:

e Motor car and driver;

e Gift vouchers

e Travel facility/ concessional travel
o Credit card expenses

e Free food/ meals expenses

e Club membership expenses.

Also FBT on ESOPs was introduced with effect from 1 April 2007.

Further w.e.f. 1 April, 20072, personal taxation was reinstated on the
aforesaid perquisites provided by those employers who were not liable
to pay FBT (e.g. sole proprietors).

Open issues:

Even though the Finance Minister has proposed new provisions for
taxation of perquisites, there are still open issues on the practical
implementation of the proposed new provisions which needs to be
addressed:

o  Will the perquisite tax net be widened vis-a-vis pre-FBT provisions
or the erstwhile perquisites will be re-instated?

e Would the Rules for valuation be identical to the valuation rules
applicable in pre-FBT era or would new rules be prescribed?

e Will there be any clarification on double taxation of superannuation
contributions in the hands of the employees i.e at the time of initial
contribution by employer and at time of withdrawal (if the
withdrawal amount is not exempt under section 10(13) of the Act).

2 Notification No. 271/2007 issued by Central Board of Direct Taxes dated 7 November
2007
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e Will there be any concessional treatment for some specific ESOPs in
line with the tax treatment prior to FBT era? It may be noted that
prior to the FBT regime ESOP plans which were in accordance with
the Central Government Guidelines were exempt from perquisite
taxation.

o Whether the FBT recovered and paid (e.g. on ESOPs) will be
allowed to be adjusted against the withholding tax liability of the
employee?

Our Comments

With the proposed abolition of FBT, it seems that the situation that
existed pre-2005 in respect of the perquisite taxation may be re-instated
or the Government will come up with new/ amended Rules.

In light of the open issues and the ambiguity prevailing, additional
clarifications are awaited and further, the employers may have to
reconsider the existing salary structure of employees.

Disclaimer

The information contained herein is of a general nature and is not
intended to address the circumstances of any particular individual or
entity. Although we endeavour to provide accurate and timely
information, there can be no guarantee that such information is
accurate as of the date it is received or that it will continue to be
accurate in the future. No one should act on such information without
appropriate professional advice after a thorough examination of the
particular situation.
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Amendments (effective from July 7, 2009)

lllustrative Changes in BCD rates:

Items

Specified Life saving drugs / vaccine

Artificial heart devices (left ventricular
assist device)

Gold bars, other than tola bars, bearing
manufacturer’s or refiner’s engraved serial
numbers and weight expressed in metric
units, and gold coins (subject to specified
conditions)

Gold in any form, other than those
specified above, including liquid gold and
tola bars (subject to specified conditions)

Silver in any form (subject to specified
conditions)

Permanent magnets for use in wind
operated electricity generators

Set-top boxes

LCD panels for manufacture of LCD TV’s

Parts, components and accessories of
mobile handsets including cell phones
(ADC) (subject to the procedure
prescribed)

Prior to July 6, 2009

10%

7.5%

INR 100 per 10 gram

INR 250 per 10 gram

INR 500 per Kg

75%

Nil

10%

4% (ADC)

With Effect From
July 6, 2009

5%

5%

INR 200 per 10 gram

INR 500 per 10 gram

INR 1000 per Kg

5%

5%

5%

Nil

Proposed amendments (effective from enactment of the

Finance (No.2) Bill, 2009)

Customs Act, 1962

« Refund of customs duty paid on unused, identifiable imported goods if they
are found to be defective or not conforming to the specifications agreed upon
between the importer and the seller, subject to certain conditions like:

- Goods should be re-exported or

- Importer relinquishes his title and abandons to the customs or

- Goods are destroyed or rendered commercially valueless, within 30 days or
extended period as may be permitted.

Customs Tariff Act, 1975

» For the purpose of calculation of CVD, the Tariff value fixed under the central

excise law should be adopted for similar imported articles.
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Central Excise

General
* The general rate of excise duty of 8 percent is unchanged.
Amendments (effective from July 7, 2009)

= The existing rate of 4 percent increased to 8 percent to align with the mean
rate. Certain items like food, drugs, pharmaceuticals etc. have been spared

» Cenvat credit on cement, steel and other metal items etc. used for the
construction of a factory shed, building or support structure of capital goods
excluded from the definition of ‘inputs’ and hence Cenvat credit is not
available

* Manufacturer of both dutiable and exempted goods opting not to maintain
separate accounts of common inputs, to pay an amount equal to 5 percent of
the value of exempted goods instead of 10 percent

* Exemption from excise duty to such value of packaged software attributable to
transfer of right to use for commercial exploitation

» Process of adding or mixing cardamom, copra, menthol, spices, etc. other
than lime, katha or tobacco to betel nut shall amount to manufacture

* SSI exemption benefit extended to printed laminated rolls bearing the brand
name of another person

* Books of accounts or other documents seized by the Central excise officer and
not relied for issue of notice, to be returned within 30 days of the issue of the
notice.
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Reduction in excise duty (effective from July 7, 2009)

nghtha, special boiling point 14% + INR 15 per litre 14%
spirits

Branded jewellery (brand name
or trade name indelibly affixed 2% NIL
or embossed)

Motor Vehicles — Engine 20% + INR 20,000

o .
capacity exceeding 1999cc per unit Az (NS SIS

Petrol driven motor vehicles for
transport of goods, except 20% 8%
dumpers of specific categories

Motor chassis for petrol driven
vehicles fitted with engines
whether or not with cab

20% + INR 10,000

per chassis 8% + INR 10,000 per chassis

Increase in Excise Duty (effective from July 7, 2009)

Polyester Chips 4% 8%

Articles of wood 4% 8%

Manmade Filament Yarn / Fibres

0, 0,
(tow and staple fibre) aet Eee

MRP-based Rate Changes (effective from July 7, 2009)

Ceramic Tiles,

manufactured in a

factory not using 4% 43% 8% 45%
electricity for firing the

kiln

LPG Gas Stoves 4% 33% 8% 35%

MP3/ MP4 or MPEG4
Players with or without
radio/ video reception
facility

4% 33% 8% 35%

Proposed amendments (effective from enactment of Finance
(No.2) Bill, 2009)
» Chartered Accountants can be nominated by Chief Commissioner of central
excise for conducting special audits.
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Service Tax

» Rate of service tax remains unchanged

« Authority for Advance Rulings notified for ITA, to act as the Authority for the
purposes of customs, central excise and service tax from a date to be notified.

Introduction of new taxable services (effective from a
date to be notified upon enactment of Finance (No.2) Bill,
2009):

= Legal consultancy services excluding services provided / received by
individuals and services of appearance before any court, tribunal or authority

= Services provided in relation to transport of coastal goods, goods through
national waterway or inland water

* Cosmetic and plastic surgery services excluding surgery undertaken due to
specified reasons.

Amendments (expansion / modification) in scope of
existing taxable services (effective from a date to be
notified upon enactment of Finance (No.2) Bill, 2009):

Service category Amendments

To include services provided by government railways
Transport of goods by rail service and transport of goods whether in containers or
otherwise

To exclude only those activities that result in
Business auxiliary service manufacture of excisable goods. Earlier the condition of
excisable goods was not prescribed

Stock-broker’s service To exclude services of sub-broker

Retrospective amendment with effect from May 16,
2008 to substitute the term ‘acquiring’ with ‘providing’
in clauses (v) and (vi) which apply for right to use IT
software for commercial exploitation / supplied
electronically

Information technology software
services
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Exemptions from service tax (effective from July 7, 2009):

» Tour operator’s services: To exempt inter-state or intra-state transportation of
passengers in vehicle with contract carriage permit excluding services
provided in relation to tourism, conducted tours and charter or hire services.

* Banking and other financial services: To exempt inter-bank transactions of
purchase and sale of foreign currency between scheduled banks.

= Club or association services: To exempt services provided by specified export
promotion councils including Federation of Indian Export Organizations (FIEO),
Gem and Jewellery Export Promotion Council (GJEPC), Export Promotion
Council for Export Oriented Units and Special Economic Zones, etc. upto
March 31, 2010.

Amendment in Works Contract (Composition Scheme for
Payment of Service Tax) Rules, 2007 (effective from 7 July
2009)

The rules are modified to restrict benefit of optional composition scheme only to
such works contracts where ‘gross amount charged’ for a works contract include:

» Value of all goods used in or in relation to execution of works contract whether
supplied under any other contract for consideration or otherwise;

= Value of all services (including hire charges for machinery and tools) to be
provided for the execution of a works contract.

The ‘gross amount charged’ excludes:

» Value added tax or sales tax on transfer of property in goods involved;
* Cost of machinery and tools used in execution of works contract.

The amendment is not applicable to those works contracts which have
commenced or for which any payment has been made (other than credit or debit
to any account) on or before 7 July 2009.
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Extension in territorial jurisdiction of service tax (effective
from July 7, 2009)

« Levy of service tax extended to installations, structures and vessels in the
continental shelf of India and the exclusive economic zones of India. The
definition of ‘India’ has been similarly amended in the Import Rules.

New scheme for refund of service tax to exporters of
goods (effective from July 7, 2009)

* New scheme introduced for refund of service tax to exporters of goods. New
scheme is in supersession of earlier scheme under Notification No. 41 / 2007
dated October 6, 2007.

» Key features of the new scheme include:

- Exporters to file refund claim for each export shipment.

- Self certification of documents by exporters where the total amount of
refund claim does not exceed 0.25 percent of FOB value of exports.

- Certification of documents by auditor under the Companies Act / ITA where
the total amount of refund claim exceed 0.25 percent of FOB value of
exports.

- Time period for filing the refund claim extended to one year from the export
of goods.

- Exemption from service tax under reverse charge to exporters for ‘transport
of goods by road service’ and commission paid to foreign agents (exemption
restricted to service tax amount upto 1 percent of EO.B. value for
commission).

Amendments under Cenvat Credit Rules, 2004 (effective
from July 7, 2009)

» Service provider of both taxable and exempted services opting not to maintain
separate accounts of common input services, to pay an amount equal to 6
percent of the value of exempted services instead of 8 percent.

* Requirement of credit reversal in case of inputs / capital goods fully written off
in books of account, extended to service providers
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Other Proposals (effective date of enactment of Finance
(No.2) Bill, 2009):

* Power to Central government to formulate rules to determine the relevant date
for rate of service tax and place of provision of taxable service.

» Retrospective effect given from January 1, 2005 to the notification exempting
certain taxable services provided to the ‘goods transport agency’. Refund
applications for the past period will be allowed within 6 months from the date
when Finance (No.2) Bill, 2009 receives the assent of the President subject to
unjust enrichment.

» Revisionary power of the Commissioner of Central Excise under Section 84 is
replaced with the procedure of filing departmental appeals before the
Commissioner of Central Excise (Appeal) to bring the procedure in line with
the Central Excise law.
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Goods and Services Tax

e GST transition timeline of 2010 reaffirmed

* GST structure based on principles of fiscal federalism, comprising of a Central
GST and a State GST

* The Centre and the States will each legislate, levy and administer the Central
GST and State GST, respectively.
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